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CURRENT TOPICS 


Damping Demand 


ONLY incurable optimists believed that the three wise men 
forming the Cohen Council would produce a miraculous new 
cure for inflation. Few people expected that their first report 
would be quite so distasteful to the trade unions, and it is 
clear that there is no ground for the hope that the council 
will have been able to unite the country in a non-partisan 
fight against inflation. This does not mean that nothing 
should be done. This week another correspondent has 
rebuked us for accepting the fact that there is a standstill 
in public expenditure and that the Government are not 
likely to sanction any increases which they have the power to 
deny. We conclude from this, among other things, that as a 
profession we shall have to endure for some time longer the 
manifest absurdities and injustices in our scales of costs and 
that it would be too much to hope for any change in the 
legal aid scheme for the benefit either of litigants or of 
solicitors ard counsel. Likewise, last week we observed 
that the injustice of the present law of compensation for the 
public acquisition of land must be tolerated for the present, 
and the Government, in spite of the votes of their back- 
benchers, seem to agree. This is not the only injustice which 
exists. We are aware that our correspondents, and possibly 
many more of our readers, regard this as an ignominious and 
supine attitude which is contrary to the interests of the 
profession. The interests of this, of every other profession, 
and of everyone else in the country lie in maintaining the 
value of money. Rightly or wrongly, the Government, who 
have now been supported by the three wise men, have decided 
on certain measures, including the severe restriction of public 
expenditure and of increases in salaries and wages. There 
is an understandable tendency on the part of each individual 
and body to contract out of the hardships which this policy 
imposes. We shall never solve our troubles in this way. 


Shortening the Line ? 


MANny solicitors by now not only have advised their landlord 
clients that on or after 6th October next they may recover 
possession of houses decontrolled by the Rent Act, 1957, 
but also have served the necessary notices. Now the MINISTER 
oF HousiInc AND LOCAL GOVERNMENT has dropped hints 
that some means may be found to stop some landlords 
recovering possession after all. The Minister’s speech last 
Saturday was full of sage advice, but when he said “‘ Those 
who do not heed my words may regret it. I shall be watching 
closely to see how things go on,” we think he was going 
beyond the proper limits. The Minister should either stick 
to his guns or he should announce without delay what are the 
legal changes he proposes. It is quite wrong that landlords 








CONTENTS 


CURRENT TOPICS: 
Damping Demand—Shortening the Line ?—The Children Bill— 
An Infant’s Admission—Defamation of Deceased Persons— 
Planning: An Iconoclastic View 


COSTS: VIEW BY COUNSEL 
TAX SAVING—COMPANY OR PARTNERSHIP ?—III 


COMMON LAW COMMENTARY : 


Union-Negotiated Contracts 
FROM DIGGER TO SQUATTER 


LANDLORD AND TENANT NOTEBOOK : 


Non-statutory Relief against Forfeiture 
HERE AND THERE 
RENT ACT PROBLEMS 
REVIEWS 


NOTES OF CASES: 


Abdeen v. Mohamed Thaheer 
(Roman-Dutch Law: Contract: —— — to -_ _ 
Performance) ; A 
Escoigne Properties, Ltd. v. — inion iiaiiianaiiiainads 
(Stamp Duty: Conveyance or Transfer of wrasens 
Interest from One Company to Another) 
Heaven & Kesterton, Ltd. v. Sven Widaeus A/B 
(Arbitration: Costs: Successful Party Ordered to 
Pay All Costs) + vs “ a aa wa 
Matheson, In re 
(Ecclesiastical Law: Faculty as Disinterment - 
Purpose of Cremation) , : a . 
Regis Property Co., Ltd. v. Relies 
(Rent Restriction: Act of 1957: Permissible Increase) 
Samrose Properties, Ltd. v. Gibbard 
(Rent Restriction: Rent Reduced below Two-thirds of 


Rateable Value: Lump Sum: Whether Premium or 
Rent in Advance: Whether Tenant Protected) ‘ 


CORRESPONDENCE 
IN WESTMINSTER AND WHITEHALL .. 


THE CHILDREN BILL: PART II... 








148 [Vol. 102] 


who are doing what they are legally entitled to do, even 
though some at least may be undeserving, should be subjected 
to vague threats of what may happen if too many of them 
do it. Solicitors are put in an impossible position : presum- 
ably we must now profess to advise a landlord whether 
the Minister would think that “he really does not require 
to sell.” We share the Minister’s hope that landlords will be 
“reasonable,’’ but not his apparent surprise that some of 
them have decided to realise their assets. 


The Children Bill 


Tue Children Bill, which the Lorp CHANCELLOR presented 
in the House of Lords last week, is divided into two parts. 
Part I consolidates the law relating to child life protection 
with certain amendments, of which the most important is 
one which clarifies the law relating to children in schools and 
other places where they are still technically under the control 
of their parents. In Wallbridge v. Dorset County Council 
1954] Ch. 659, Liroyp-Jacon, J., held that children at a 
boarding school whose parents had not relinquished their 
care did not come within the category of “ foster-children ”’ 
within the meaning of s. 206 of the Public Health Act, 1936, 
simply because they were not ‘apart from their parents ” 
in any but the purely geographical sense. As Lloyd-Jacob, J., 
said, “‘ they all had parents and homes to which they returned 
when the school term concluded, save in a few instances 
when parents had made special arrangements for the holiday 
periods,” and the learned judge applied the same principle 
to those children who were in the care of local authorities 
which were exercising parental duties. The new Bill excludes 
from the definition of a “ foster-child ’’ a child who is in the 
care of any person (?nter alia) in any school within the meaning 
of the Education Acts, 1944-53, and this now means all 
schools in the country, but it also provides that where a 
child of compulsory school age resides during school holidays 
in any such school (which is not a maintained school) he or 
she becomes what we may describe as a “‘ modified foster- 
child.” Another clause safeguards children who may be 
technically under the care of their parents who may not be 
in a position to exercise it. The purpose of these amendments 
is to secure that no child is without effective supervision either 
by his parents or by a local authority. Part II of the Bill is 
designed to give effect to some, though by no means all, of 
the recommendations of the Hurst Committee on Adoption 
which reported in 1954. In particular, the duties and 
influence of the children’s officers of local authorities are 
increased and strengthened. A summary of the principal 
provisions of Pt. II of the Bill will be found on p. 164, post. 


An Infant’s Admission 


As a general rule confessions or admissions of adultery 
are admissible in evidence at the hearing of a petition for 
divorce, although they are treated with great suspicion, 
especially where the admission is in “ favour ”’ of the party 
seeking dissolution, but this general rule may not always 
be followed when the party alleged to have made the 
admission is an infant. In the recent case of Alderman v. 


Alderman and Dunn [1958] 1 W.L.R. 177; ante, p. 126, 
the Official Solicitor, as guardian ad litem for the infant 
co-respondent, contended that an admission of adultery 
made voluntarily by the co-respondent to an inquiry agent 
was not admissible or, if it was, that no weight should be 


attached to it. 


The infant co-respondent had filed an 
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answer in which he stated that he made no admissions with 
regard to the adultery alleged against him and prayed to 
be dismissed from the suit. Sacus, J., who was confronted 
with this novel but not unimportant point, saw no reason 
for supporting the submission made on behalf of the Official 
Solicitor in the case of admissions made by the infant 
co-respondent before proceedings were commenced, and 
accordingly admitted his statement and obviously attributed 
considerable weight to it, as it appears that without this 
evidence the case against the infant co-respondent must 
have failed. As it was, an order for costs was made against 
him. His lordship expressed no opinion as to whether an 
admission of adultery by an infant would be admitted if it 
had been made formally in the course of the proceedings and 
it is in those circumstances that there lies the possibility of an 
exception to the general rule. 


Defamation of Deceased Persons 


THE abatement of a High Court action for defamation 
on 20th February owing to the death of the plaintiff during 
the hearing recalls the controversy which has never quite 
died concerning whether, and if so to what extent, the relatives 
of a dead man should be able to recover damages in respect 
of matter alleged to be defamatory of him. The rule is 
actio personalis moritur cum persona, and even where the 
plaintiff dies during the course of the proceedings his action 
abates, such actions being expressly excluded from the rule 
that on death the dead man’s causes of action survive for the 
benefit of his estate (Law Reform (Miscellaneous Provisions) 
Act, 1934, s. 1 (1)).. Where an action has not been com- 
menced, and even where years have elapsed since the death 
of the person defamed, the grievance may be considerable. 
Its extent was well illustrated some years ago when a 
descendant of Mr. Gladstone unsuccessfully sued for damages 
in respect of the defamation of his ancestor, and succeeded 
in attracting a great measure of public sympathy. The 
injustice is greater where the action is either in early 
contemplation or is actually proceeding at the date of death. 
There is certainly a case for re-examining this question in 
the light of further experience. 


Planning: An Iconoclastic View 


WITH so many Acts on the statute book for the protection 
of the architectural heritage of the past and for provision 
for the future accumulation of an equally glorious architectural 
heritage, it would be a brave man who would question the 
validity of any of those desirable objects. LorpD MANCROFT, 
it seems from a speech he made on 17th February, is brave 
enough to doubt, in his usual epigrammatic manner, whether 
preservation and planning are always and in all circumstances 
good things. Some of his sayings seem to strike home very 
forcibly, for instance: “ If we don’t have a bit less planning, 
planning may become a dirty word.’’ ‘‘ What happens is that 
we are all in favour of less planning until we find something 
which we personally dislike. Then we all demand more 
planning, and the result is the glutinous mass we see around 
us to-day.’’ ‘‘ Some people have become preservation mad.” 
“The fright we have taken at the idea of high buildings has 
ended in a dreadful compromise.” In all this there is, of course, 
a great deal of truth, and it may well be that to-day’s planning 
is the day after to-morrow’s slum clearance. Planning 
presupposes some power of prediction, and it is possible 
that in the recent past we have over-estimated our ability 
to see into the future. 
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COSTS: VIEW 


ALTHOUGH the application for a review of taxation in Stockton 
Co-operative Society, Ltd. v. M. Robinson & Sons, Ltd., which 
came before Roxburgh, J., on 17th January, met with scant 
success, it nevertheless serves to draw attention to a number 
of points of practical importance. The original proceedings 
had concerned a right of way. In the party and party 
taxation of the plaintiffs’ costs the taxing master had dis- 
allowed a number of items. The plaintiffs had consequently 
brought in objections, four in all. After considering these 
objections, the taxing master had changed his mind with 
regard to the disallowance of approximately £30 in respect of 
the attendance of the country solicitor at the trial, but rejected 
the other three objections. 


Appzal on quantum 


As a general principle, points which have not been raised 
in the written objections before the taxing master cannot be 
raised on the summons to review. Two of the remaining 
three objections related to questions of quantum. Although 
the relevant rule with regard to review (R.S.C., Ord. 65, r. 27 
(41)) is expressed in wide terms, the court will not normally 
interfere with the decision of the taxing master on a question 
of quantum. To adopt the realistic phraseology of the 
learned judge in the course of the proceedings referred to, if 
you wish to appeal on a question of quantum, you generally 
“doll it up as a question of principle: you either wrap it 
up, or you do not bring a summons.” 

At the outset of the application, counsel for the plaintiffs 
agreed that the authorities clearly showed how extremely 
difficult it was to appeal from a taxing master’s decision on 
a question of quantum, and conceded that, as the two 
objections were directed merely to quantum, he could not 
usefully put forward any arguments against the taxing 
master’s disallowance in that respect. 


View by counsel 

But the remaining objection concerned the disallowance 
by the taxing master of the fees for junior counsel’s visit to 
Stockton-on-Tees to view the premises. According to this 
objection, the view by junior counsel was expressed to have 
been “ essential” for the purpose of the action. The learned 
judge, however, pointed out that “ essential” put the claim 
too high, for it was requisite to show that the view was 
“ necessary or proper ”’ (these being the words used in Ord. 65). 
The taxing master had treated it as if ‘‘ necessary or proper ”’ 
had been used, and the learned judge indicated that he would 
do likewise. 

In his judgment, Roxburgh, J., said that when he was a 
junior counsel, he always advised a view in this type of case, 
though he would warn the instructing solicitors that it might 
not be allowed on taxation: a view was, for reasons which 
need not be particularised, helpful. ‘I am still of that 
opinion,” the learned judge added ; but he went on to point 
out that helpfulness was not fer se a ground for allowing it 
on taxation. He explained that he was not the taxing master 
and had only limited powers : the question was, not whether 
he would himself have allowed it, but whether he should 
over-rule what the taxing master had done. 
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BY COUNSEL 


The case of Leeds Forge Co., Ltd. v. Deighton’s Patent Flue 
and Tube Co., Ltd. {1903} 1 Ch. 475 establishes that the costs 
of a view by counsel are within the discretion of the taxing 
master. The ordinary practice (as set out in the Masters’ 
Practice Notes, Nos. 38 and 136) is that, generally, a view by 
counsel will be disallowed. Counsel for the plaintiffs 
contended that, having retracted to the extent of allowing 
the attendance of the country solicitor, the taxing master 
had shown that he had been under a misapprehension, and 
that he should have gone further and aliowed the view by 
counsel. 

But the learned judge pointed out that nowhere had it 
been suggested that there had been a wrong exercise of his 
discretion by the taxing master. He thought that the taxing 
master, having elected in favour of the country solicitor, was 
entitled, following the normal rule, to make use of that for 
not thinking it proper for counsel to go to Stockton-on-Tees. 
And Roxburgh, J., emphasized that in the reply to the 
objection the taxing master had said that there were excellent 
plans and photographs, the costs of which he had allowed ; 
that counsel had received a very full brief ; and, furthermore, 
that he had allowed exceptionally the costs of attending the 
trial of the country solicitor who had conduct of the case. 

The plaintiffs accordingly failed in their application for a 
review and their summons was dismissed. 


Costs of the application 


But the question of the costs of arguing this question of 
costs had then to be dealt with. The defendants asked the 
court (1) to give them costs of the application to review as 
between solicitor and client instead of as between party and 
party on the ground that the court, in matters of equitable 
jurisdiction, has a general and discretionary power to give a 
successful party costs on this basis, and in court the plaintiffs 
had in effect abandoned two of their three objections and 
had entirely failed on the third, and (2) that, because the 
costs of a review commence with the summons to review and 
do not, without express order, include the costs of the pro- 
ceedings before the taxing master, the costs of the application 
to which they were entitled should be expressed also to 
include the costs of the objections. On the first of these 
matters, Roxburgh, J., said that in the normal way a summons 
which failed was dismissed ‘‘ with costs ’’, which meant with 
party and party costs, and he did not think there was any 
good reason for departing from the normal practice. On the 
second point: after the plaintiffs had pointed out that they 
had succeeded on one of the objections before the taxing 
master, the learned judge said that, if pressed, he would make 
a strict order for the apportionment of the costs of the 
objections and provide for a set-off: under this the plaintiffs 
would have to pay the costs in respect of the items on which 
they had failed, which amounted to something over £500, and 
would suceed as to the £30 which the taxing master had 
ultimately allowed for the country solicitor’s attendance. 
In view of these figures, the plaintiffs did not resist the 
inclusion of the defendants’ costs of the objections in their 
costs of the review without any provision for apportionment 
and set-off. P.H. 





: Mr. Gorpon GRANT, C.B., an Under-Secretary of the Board of 
rade, has been appointed Comptroller-General of Patents, 


Designs and Trade Marks in succession to Mr. J. L. Girling, whose 
retirement was announced recently. 
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TAX SAVING—COMPANY OR PARTNERSHIP ?—III 


THE owner of a successful business who finds his sur-tax rate 
creeping into one of the higher brackets will normally save a 
considerable amount of sur-tax at the expense of a more 
modest charge to profits tax if he forms or acquires a company 
to take over that business. In that event, however, the change- 
over has almost certainly been too long delayed and a good 
deal of tax has been lost already. Moreover, the benefits of the 
change will still be restricted unless the owner is prepared to 
go further and divest himself of a considerable part of his 
interest in the business in favour of his family. This involves 
a consideration of family relationships, the ages of the different 
members, the state of health of the head of the family, the 
amount of remuneration he wishes to draw out of the business 
annually, and the persons who are to benefit by his will. 
Such considerations involve the family solicitor as well as the 
accountant to the business. 

Where the owner’s children are under twenty-one years of 
age or are young adults, it is often thought prudent to place 
the shares that are to be given away in an appropriate settle- 
ment, rather than to make an outright gift of them. Having 
shares in a family company held by one or more settlements 
has a special attraction in that, by using certain types of 
settlement, it is possible to secure virtual immunity from 
sur-tax directions. 

Under the type of discretionary settlement frequently 
employed the settlor transfers his shares to trustees (excluding 
the settlor or his wife) to hold upon trust for the maximum 
period allowed by the rule against perpetuities. During this 
period the trustees (usually the settlor’s solicitor and accountant) 
must distribute the income of the settlement to such one or 
more of the persons named as income beneficiaries as they 
in their discretion think fit. The income beneficiaries normally 
include the settlor’s wife, children and remoter issue. If the 
settlor’s family is not large other relatives are often added 
to prevent the risk of the beneficial class falling to a single 
person. While the trustees are given a wide discretion they 
will normally act in conformity with the settlor’s advice. 
A power is given to the trustees to pay out at any time all 
or any part of the capital of the settlement to any one or 
more of a class of capital beneficiaries. These beneficiaries 
are normally the settlor’s children and remoter issue together 
with any widow that the settlor may leave (but not his wife). 
The purpose of this power is primarily to provide a method 
by which the settlement can be brought to an end before 
the end of the perpetuity period. At the end of the perpetuity 
period the capital remaining subject to the settlement is 
divided between the settlor’s issue. 

From the taxation standpoint a settlement of this type 
secures a number of advantages :— 

(i) Since no individual beneficiary is entitled to any part 
of the income of the settlement until the trustees exercise 
their discretion, the Inland Revenue take the view that 
they cannot, in pursuance of a sur-tax direction, apportion 
the income of the company attributable to the shares held 
in the settlement to any beneficiary ; and unless the income 
of the company can be apportioned to an individual no 
liability to sur-tax can arise. 

(ii) Once the settlor has survived the five-year period 
after transferring the shares to trustees, estate duty may 
be avoided for sixty to eighty years, provided the beneficial 
class never falls to a single individual. 

(iii) If the majority of the ordinary shares in the company 
are held by trustees who are not directors of the company, 


the company will not be director-controlled for profits tax 
purposes, so that the remuneration of the directors will not 
ordinarily be restricted. 


(iv) If director control is removed it becomes possible 
for the company to provide retirement pensions for the 
directors under a scheme approved by the Commissioners 
of Inland Revenue under s. 388 of the Income Tax Act, 1952. 


Where an accumulation settlement is adopted a block of 
shares is settled upon the settlor’s infant children or grand- 
children contingently upon their respectively attaining twenty- 
one years of age. The terms of the settlement provide for 
the accumulation of the trust income until the income 
beneficiaries respectively attain full age. In this case, too, 
as the infants are only contingently entitled to the trust 
income they cannot be made liable to sur-tax in respect of 
such income, nor can a liability to sur-tax be created by the 
Inland Revenue making sur-tax directions on the company, 
and apportioning the income of the company through the 
trustees to the beneficiaries. 


Where, however, shares in a family company are held 
under a settlement, it is necessary to bear in mind the 
provisions of ss. 408 (3) and 411 (4) of the Income Tax 
Act, 1952, which cause capital sums paid directly or indirectly 
to a settlor by any body corporate connected with the 
settlement to be treated as the income of the settlor. 
Although it was held in Potts’ Executors v. Inland Revenue 
Commissioners [1951\ A.C. 443 that the amount owing on 
a current account between the settlor and a company 
connected with the settlement, within s. 411 (4), was not 
such a capital sum, s. 408 (7) expressly defines “ capital 
sum’”’ as including, inter alia, any sum paid by way of loan 
or repayment of a loan, and any other sum paid otherwise 
than as income and not for full consideration in money or 
money’s worth. 


One great advantage of a company, in the absence of sur-tax 
directions, is that, if it is a trading rather than an investment 
company, income which would otherwise be liable to sur-tax 
can be accumulated free of such liability and later withdrawn, 
wholly or in part, in the form of capital. This can be done 
by a procedure which involves selling the company’s shares 
to a finance company and forming a new company to buy 
the trading assets back; or by means of a reconstruction 
scheme under s. 36 (4) of the Finance Act, 1947, as in the 
case of Inland Revenue Commissioners v. Pollock & Peel, Ltd. 
(1957) 1 W.L.R. 822; 101 Sor. J. 532. Substantial sums 
may be released in this way or the company’s shares or 
some of them may be sold outright so as to realise a capital 
profit. 


On the other hand, the benefits to be derived by issuing 
bonus shares and then reducing the share capital, or vice versa, 
have been severely curtailed by s. 31 of the Finance Act, 1951, 
while “ dividend stripping ’’ has lost its lustre since the Finance 
(No. 2), Act, 1955. 


Profits tax on company earnings, too, is such an intractable 
tax that, unless the many problems which call for attention 
when a company is first mooted are expertly handled, and 
initial, rather than subsequent, steps are taken to mitigate 
the severity of this tax, the benefits expected of incorporation 
may turn out to be somewhat illusory. In any case, if these 
benefits are purely marginal, a good deal of trouble may be 
saved by remaining unincorporated, K. B.E. 
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Common Law Commentary 


UNION-NEGOTIATED CONTRACTS 


THE question whether union-negotiated terms of employment 
are legally binding has often been debated but seems never 
to have been decided. Recently it was unsuccessfully argued 
that they were not binding, but the circumstances of that 
decision were special (National Coal Board v. Galley {1958} 
1 W.L.R. 16; ante, p. 31). Nevertheless, the Court of 
Appeal’s treatment of the point suggests that terms incor- 
porated in contracts by negotiations conducted between the 
union and the employer would be treated as legally binding 
in the ordinary case. 

In Galley’s case the contract of employment was in writing 
and it included an express term to the effect that the defen- 
dant’s wages should be regulated by the national and county 
wages agreement for the time being in force and that the 
contract should be subject to those agreements. Such a 
provision would cause the particular contract to be governed 
by the negotiated agreements in any event, whether they 
were binding in themselves or not. Hence the Court of Appeal’s 
views on the question whether the union negotiations are 
themselves binding are weakened: the view expressed is 
likely therefore to be classed as an obiter dictum. 

So far as the facts of the case are concerned it is sufficient 
to say that the defendant was a deputy at a colliery who, 
in company with other deputies, refused to work voluntary 
shifts on certain Saturdays because he and his fellow deputies 
felt that they had been unfairly treated in regard to wage 
increases in comparison with other grades of workers. This 
failure to attend was alleged by the board to be a breach 
of the deputies’ contracts of employment because, to take the 
defendant’s case, his agreement was subject to agreements 
between the union and the board, and there had been an 
agreement (in April, 1952) that deputies “ shall work such 
days or part days in each week as may reasonably be 
required ‘ 

An action was brought by the board against Galley to 
test the legal position ; there was no personal feeling in the 
action, the defendant being regarded as a faithful servant 
and a good worker. The claim was brought for damages for 
breach of contract and was based on more than one ground. 
First, it was contended that the union agreements directly 
bound the defendant on the basis that he impliedly authorised 
his union and the employer to conclude such agreements on 
his behalf. Secondly, it was alleged that by his contract of 
employment, which was expressed to be subject to any 
national agreements that might be entered into, any such 
agreement was incorporated in the contract of employment 
of the defendant. Thirdly, the defendant, having worked 
a number of Saturday voluntary shifts, had, it was contended, 
recognised that that was one of his duties; coupled with 
this was an allegation that such a duty was a reasonable 
requirement and hence by refusing to do it the defendant 
was in breach of his contract. 

In the court below, before Finnemore, J., at Nottingham 
Assizes, the judge thought that, as one of the objects of the 
union was to negotiate the wages and conditions of all 
members, and as the defendant was a member of the local 
trade union, which was itself a member of the national body 
of the union, the defendant was individually bound by the 
union agreement. It should be explained that the national 
body of the union did not have individual members but was 


composed of the various branch unions. The judge added, 
of course, that since the defendant’s contract incorporated the 
terms which might be agreed by his union on his behalf 
with the employer that was a further reason for holding him 
bound. And again, as he had worked under it, had taken the 
advantages of it (it did cover a certain increase in wages) 
and accepted the responsibilities of it for a period of several 
years before this dispute, he was to be regarded as in breach 
and liable in damages for loss caused thereby. 


Structure of union 

Dealing with the first point (whether the union agreement 
was directly binding), the Court of Appeal said that if that 
point fell to be decided it might well be a matter of some 
difficulty. This does not give us any guidance as to the 
lines on which the difficulty would be tackled, but it would 
appear that unions act as agents for their members when 
negotiating on wages and conditions of employment, and it 
would not seem to matter that a particular union is composed 
of other branch unions and not individual members, since 
union structure is under the control of the unions themselves. 
If the unions were not democratic and did not act on the 
wishes of their members this argument might be attacked. 
No doubt the unions wish to contend that such agreements 
are not binding in order that it may not be said that a strike 
is illegal or that strikers are in breach of their contracts 
indeed, the latter argument is the main one in this case. 


Work “reasonably required ”’ 

The next argument in the particular case under discussion 
was that even if the union agreement were incorporated in the 
defendant’s contract it was not enforceable because it was 
too vague. This arose from the reference in the negotiated 
terms to working ‘‘ as may reasonably be required.’’ It was 
said that the agreement was “an industrial agreement 
covering a wide area, with no intention that it shall have a 
specific or enforceable effect. Collieries differ and what is 
reasonable in one will be unreasonable in another. The court 
has no yardstick to measure what are reasonable require- 
ments,’ and there was cited by defendant’s counsel in this 
connection May and Butcher v. R. {[1934| 2 K.B. t7n as 
being the applicable decision and not the case of Foley v. 
Classique Coaches, Lid. (1934) 2 K.B. 1. 

The argument on “reasonably required’ could hardly 
be expected to succeed—the case of May and Butcher is, 
of course, the well-known House of Lords decision to the 
effect that an ‘‘ agreement to agree’ is not a contract, and 
of the two ways round that case, one is to provide that what 
is to be done shall be “ reasonable’ ; the other is to appoint 
an arbitrator to settle the matter for the parties. In the 
case under discussion, the Court of Appeal said, in regard to 
the provision concerning reasonable requirements: “ The 
fact that it is difficult to decide in a given case should not 
deter the court from deciding what is a reasonable requirement 
by a master in the light of the surrounding circumstances. 
In our view, therefore, the judge was right in deciding that the 
term as to working was Jegally binding.” 

On this question of deciding what were reasonable hours 
that the defendant could be required to work the court 
said that it was not a question of what was reasonable in the 
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abstract. The agreement referred to what is reasonably 
required by the management in order to promote the safety 
and efficiency of the pit and to comply with statutory require- 
ments, but that was not the only yardstick because the hours 
a deputy could reasonably be required to work for these 
purposes would depend on the number of deputies employed. 
Ultimately the question was whether the defendant himself 
was being required to work reasonable hours, and on the 
evidence, and especially in view of the fact that he was not 
being required to work longer hours than other deputies, it 
was held that there was not sufficient to justify the contention 
that the defendant was being required to work in breach 
of this provision in the 1952 agreement. 


Damages 


The question of damages was all that remained open and 
on this point the Court of Appeal did not follow the judge 
below, who had awarded £100 as damages on the basis that 
there was a continuing breach over a period, including a 
period after the issue of the writ. Power to take into account 
losses caused after the issue of the writ is contained in R.S.C., 
Ord. 36, r. 58, where there is a continuing cause of action. 
The writ was issued on 21st June, 1956, and the first breach 
of which complaint was made occurred on 16th June. The 
absences on Saturdays continued up to February, 1957. 
The Court of Appeal did not consider that there was here a 
“ continuing cause of action ” because they thought that there 
must be “a quality of continuance both in the breach and in 
the obligation.”” There is no such continuing cause of action 
where there are merely repeated breaches of recurring obliga- 
tions, nor by intermittent breaches of a continuing obliga- 
tion. Hence they took the view that Ord. 36, r. 58, did not 
apply and damages should be assessed only in respect of 
16th June. 

Having decided that part of the question of damages 
it then remained to find a measure for assessing them, and 


FROM DIGGER 


RECENTLY the law reports were graced with a decision 
involving the Limitation Act named Williams Brothers 
Direct Supply, Ltd. v. Raftery (1957) 3 W.L.R. 931; 101 
SOL. J. 921. To some that may conjure up a picture of a 
happy-go-lucky Irishman falling foul of big business : perhaps 
the company had taken advantage of Raftery’s easy-going 
ways and had suddenly laid claim to some land of the Irish- 
man. But no, the real facts are different : flights of imagina- 
tion must be curbed and the proceedings at Edmonton 
County Court of 28th June last and the subsequent appeal 
must occupy us. The locus ipse is situated in that fruitful 
area of litigation—North London. The company owned the 
freehold of the property behind Nos. 367, 369 and 371 Fore 
Street, Edmonton (Londoners will recall that this is the main 
road leading through Edmonton from Tottenham towards 
Potters Bar), which premises consisted of lock-up shops with 
flats above, and the defendant was tenant of a maisonette 
over the shop at No. 367. At the back of these shops was 
the plaintiffs’ property, several long narrow strips of land, 
and the company sought an order for possession of the strip 
at the back of the defendant’s flat, for removal of the sheds 
on it and damages for trespass. The defendant maintained 
that he had acquired title to the land under the Limitation 
Act, 1939, and his contention was upheld by the county court 
judge. The company appealed. 
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the basic point was whether the defendant was in some way 
liable for all the loss which arose because he was absent 
at the same time as, and knowing that, the others were absent. 
The loss of profit on that day was found to be £535 due to 
impossibility of working the Saturday shift without the 
deputies, who were key men. The judge at first instance held 
that the defendant and others (not only other deputies but also 
shot firers) should be treated as responsible for that loss. 
The defendant’s argument was that, since the claim was in 
contract and not tort, the defendant’s responsibility should be 
considered on its own—his absence alone would not have 
prevented the shift working, so that the only loss would be the 
cost of a substitute. 

That was the result arrived at, but not by that argument. 
The Court of Appeal rejected the argument and said that it 
would be going too far to say that in no circumstances can 
A be liable for a share of the loss caused by A and B acting 
in concert. What saved the defendant here was that he was 
not charged with inducing his colleagues to break their con- 
tracts or with the tort of conspiracy. Hence, his absence could 
be taken in isolation. Prima facie the measure of damages 
was the loss of output, e.g., if five face-workers could produce 
£500 of coal in a shift, the loss caused by one being absent 
would be £100. But deputies exercised supervisory functions, 
so that the absence of one of them might cause greater loss 
of output than the absence of one face-worker. The question 
in each case must be: ‘‘ What would his services have 
contributed to the net value of the output of the shift if the 
deputy had worked it?” That was a question of fact, 
and in this case it seemed that the deputy would have been 
doing safety work, and the loss was considered to be only the 
cost of a substitute. 

This is an important decision in the master-union-servant 
relationship as well as valuable on the question of damages 
as between master and servant. 

L. W.M. 


TO SQUATTER 


The principles of limitation are well known, but it is as 
well to refresh one’s memory of them to appreciate fully the 
import of this case. ‘An action for recovery of land will be 
barred by the Limitation Act when the land has been in 
adverse possession for twelve years. That adverse possession 
must be continuous, and, in the words of Professor Cheshire, 
‘there must be both absence of possession by the plaintiff 
and actual possession by the defendant.’’ The time may be 
postponed owing to disability, fraudulent concealment or 
where relief is sought from the consequences of mistake, 
and the limitation period will start running all over again 
after a part payment or signed acknowledgment by the 
squatter. The squatter can add the period of adverse 
possession acquired by the previous squatter to his, if there 
is an unbroken period of adverse possession. 


Digging and dogs 
The story was this. Between 1940 and 1943 the company 
had allowed one, Haydon, to use this strip of land behind the 
maisonette for the “ Dig for Victory’ campaign, and from 
1943 to 1948 the defendant did the same. Presumably, 


having dug for victory until 1945, he carried on, fired with 
enthusiasm for the ‘‘ Work or Want ” campaign: at any rate 
he was still digging long after those who had been working 
the adjoining plots had stopped. 


3ut in 1948 the defendant 
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took a well-earned rest and started to breed greyhounds on 
the land and had done so ever since. From 1940 onwards the 
only step which the plaintiffs had taken to establish their 
claim to the land was to put a gate in the fence at the back, 
but in 1953 they dumped some rubbish on the strip and in 
1948 they had applied for permission to develop the land and a 
surveyor went over the plot. The defendant had never 
sought permission to cultivate the plot nor had he ever paid 
for it. Haydon had put some bricks down to mark off the 
strip from the others. It seems reasonably clear that 
when the “ Dig for Victory’ campaign began, the company 
with a refreshing lack of insistence on paper-work was quite 
willing to let anyone cultivate the land and that this job 
usually fell to the tenants whose flats adjoined the strips of 
land. 


“Dispossession ” 


Section 5 (1) of the Limitation Act, 1939, reads (and it is 
on this that the decision really hinges) : ‘‘ Where the person 
bringing an action to recover land, or some person through 
whom he claims, has been in possession thereof, or has while 
entitled thereto been dispossessed or discontinued his posses- 
sion, the right of action shall be deemed to have accrued on 
the date of the dispossession or discontinuance.” The 
defendant was ready to step forward as the adverse possessor ; 
the crux of the matter was this: had the company been 
dispossessed or discontinued possession ? 


Dispossession arises where the squatter drives the owner 
out: discontinuance where the owner goes out and the 
squatter moves peaceably in. There can be no dispossession 
or discontinuance where the owner has merely failed to use and 
enjoy the land: the squatter must have done something 
inconsistent with the lawful owner’s right of use and enjoy- 
ment, but i+ is not necessary that the owner shoyld be aware 
of the squatter’s action. The squatter must prove possession 
on his part and dispossession of or discontinuance by the 
rightful owner. 


The company appear to have virtually forgotten about the 
land, but this was because of the “‘ Dig for Victory ” campaign 
and economic difficulties which for some reason, which is not 
clear from the judgment, prevented the company legally 
from using the land as it might have liked. In 1948 they 
had applied for planning permission, so it was clear that they 
intended to do something with the land some time, though 
one can hardly agree with Hodson, L.J.’s statement that they 
did all they could to retain possession of the land. 
Bramwell, L.J., declared (as quoted by Morris, L.J.) in 
Leigh v. Jack (1879), 5 Ex. D. 264, that the smallest act was 
sufficient to evince an intention against abandonment, and 
it seems therefore that the company, because it could not of 
its own volition use the land, did not intend to discontinue 
possession of the land. 


Alternatively, had the squatter shown that he had dis- 
possessed the plaintiffs? It was clear that he had never 
acknowledged himself as owner of the land nor had he thought 
he was dispossessing the company or doing something which 
was inconsistent with its use and enjoyment—his idea was 
that it was in some way permissible for him to work the land 
for the war effort. Perhaps the use of the property for 
greyhounds is rather different, for that began in 1948, the 
same year that the company had applied for planning per- 
mission, and twelve years after that the story might have 
been quite different. As it was, the defendant had failed 
to show either discontinuance by the company or dispossession 
by himself. 
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The earlier cases 

The county court judge had cited Leigh v. Jack, supra, in 
support of the defendant. In that case the squatter had 
used a strip of land as a junk heap and it was held not to be 
inconsistent with the owner’s use and enjoyment as such, 
but the significant point of the case was, to quote Hodson, 
L.J.’s quotation of Cockburn, C.J., that “the defendant 
simply used the land until the time should come for carrying 
out the object originally contemplated. If a man does 
not use his land either by himself or by some person claiming 
through him he does not necessarily discontinue possession 
of it’’: the acts did not challenge the owner’s possession. 
This case was on all fours with the present one—the company 
had preferred to acquiesce rather than stir: it had allowed 
someone to use the land when it could not, rather than adopt 
a “‘ dog in the manger ”’ attitude. The defendant’s use of the 
land was equivocal—there must be some intention to dis- 
possess (Littledale v. Liverpool College [1900] 1 Ch. 19). The 
other case, Marshall v. Taylor [1895] 1 Ch. 641, cited by the 
judge was quite different : there the squatter had done some- 
thing inconsistent with the owner’s enjoyment: he had 
fenced the property off, which kept out the plaintiff. One 
other case, Norton v. London & N.W. Rly. Co. (1879), 13 
Ch. D. 268, is worth mentioning. There the railway company 
had compulsorily acquired part of a field. They fenced it 
off originally, and about 4 feet inside the fence they grew a 
hedge. When the hedge had fully grown the fence fell into 
desuetude and a farmer had used the land between the fence 
and the hedge with the rest of his field for a period of upwards 
of twelve years. The railway’s servants occasionally went 
into the field to cut the hedge but, that apart, never went 
beyond the hedge. It was held that the railway’s title to the 
border between the hedge and the fence was barred. The 
railway had not been able to use this land because it was 
superfluous, and by letting the farmer use it they had shown 
that they had intended to discontinue possession. In any 
event it was also held that title to the land was barred because 
it was “ superfluous land ’’ within the meaning of the Lands 
Clauses Consolidation Act, 1845, so the case need not trouble 
us further. 

A tenancy at will ? 


One wonders why the defendant did not plead that there 
was a tenancy at will, yet this point is not taken in the judg- 
ment at all. A tenant at will remaining in possession without 
paying rent for thirteen years without the tenancy having 
been determined will acquire title to the property under the 
Limitation Act. There seems no reason why a tenancy at 
will should not be implied here : express tenancies at will are 
few and far between and the normal tenancy at will arises 
where the tenant occupies the land on the understanding that 
he can go when he pleases and the landlord can determine 
the tenancy when he likes. Either party could have deter- 
mined the defendant’s occupation of the strip as they pleased. 
The courts lean against tenancies at will, but there is nothing 
here to imply a tenancy from year to year. It is well settled 
that permissive occupation without rent will imply a tenancy 
at will and into that category this case apparently fits like a 
glove: the fact that Raftery never got express permission is 
itself indicative of such a tenancy. A tenancy at will can, 
of course, be determined by the landlord either expressly or 
impliedly, by re-entering and taking possession or, e.g., cutting 
down trees or taking away stones from the property, but not 
by merely re-entering to execute repairs. The act of dumping 
the rubbish was hardly sufficient to determine the tenancy. 
As to the application for planning permission, an act done 
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off the property will not determine the tenancy unless the 
tenant has notice of it (Doed. Davies v. Thomas (1851), 6 
Ex. 854), and even if Raftery had notice of it, it is doubtful 
if it amounted to determination of the tenancy. A tenancy 
at will is something personal between landlord and tenant, 
so that the thirteen-year period would start in 1943 when 
Raftery first occupied the strip, and in 1956 it would seem 
that the tenancy at will would be converted into a fee simple. 


Landlord and Tenant Notebook 
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It is rather maddening not to know why this point was not 
raised: perhaps the company determined the tenancy at 
will in 1956 just in time. 

However, what is clear is that on the squatting plank, the 
defendant had clearly failed : he had not succeeded in ousting 
the company and that was that, but the question of the 
tenancy at will seems a mystery. 

G. W. D. P. 


NON-STATUTORY RELIEF AGAINST FORFEITURE 


In dealing with relief against forfeiture statute law can 
be said to divide causes of forfeiture into two species, one of 
which is further divided into two sub-species. The species 
are non-payment of rent and other causes, the Common Law 
Procedure Act, 1852, ss. 210 and 211, and the Supreme Court 
of Judicature (Consolidation) Act, 1925, s. 46, being the 
enactments concerned; the other causes are dealt with, 
mainly, by the Law of Property Act, 1925, s. 146, the sub- 
species being causes of forfeiture to which that section applies 
and those to which, by virtue of its own subs. (9), it does not 
apply. 

In Warner v. Sampson and Another (1958) 2 W.L.R. 212 ; 
p. 107, ante, a landlord was held to be entitled to forfeit a 
lease because one of the defendants in an action for forfeiture 
on the ground of disrepair had, by including a general traverse 
in her pleading, denied his title. The decision was the subject 
of this “‘ Notebook’”’ for 8th February last (p. 100, ante), 
when it was mentioned that the defendant concerned, 
unsuccessful in meeting the claim, had applied for relief. 
The application is reported in the report mentioned, and has 
since become the subject of a separate report, Warner v. 
Sampson and Another (No. 2) in {1958} 1 All E.R. 314. 


Proviso or stipulation 

The Law of Property Act, 1925, s. 146 (1), commences with 
the words “ A right of re-entry or forfeiture under any proviso 
or stipulation in a lease for a breach of covenant or condition 
in the lease shall not be enforceable, by action or otherwise, 
unless .. .’’ while subs. (2), on which the defendant’s application 
was based, entitles him “ where a lessor is proceeding, by 
action or otherwise, to enforce such a right of re-entry or 
forfeiture ’’ to apply to the court for relief. 

The difficulty of establishing that the lessor was proceeding 
to enforce a right of forfeiture under a proviso or stipulation 
in a lease proved insurmountable. Ashworth, J., may be 
said to have gone out of his way in his efforts to console the 
defendants when, besides referring to the language of the 
first subsection, he mentioned the impossibility of complying 
with the requirements of notice to be served on the lessee. 
That those requirements are less stringent than one might at 
first suppose has often been demonstrated : compensation 
need not be demanded, for instance (Lock v. Pearce {1893} 
2 Ch. 271) ; and the learned judge’s reference to the side-note 
to the section—“ Restrictions on and relief against forfeiture 
of leases and under-leases ’’—does not really appear to afford 
support if support be needed. 

Indeed, as a later statement in Ashworth, J.’s judgment 
appears to imply, the defendant ought not to have been 
claiming or counter-claiming relief under subs. (2) but should 


have pleaded that no forfeiture notice had been served as 
required by subs. (1). 
Recent decisions 

The learned judge referred, as he had when dealing with the 
question of repudiation of title itself, to Kisch v. Hawes 
Bros., Ltd. {1935} Ch. 102 and to Barton v. Reed [1932) 
1 Ch. 362, doing so for the purpose of disposing of an 
argument that there was at least no authority that relief 
could not be granted in such circumstances. It is true 
that the suggestion was not made in either of those cases, 
but one would have thought that that consideration ought 
not to have carried much weight in one in which the fallibility 
of practitioners had just been so vividly illustrated. And in 
Barton v. Reed it would have been ungracious, if not unwise, 
for the defence to have taken the point ; for the plaintiffs 
had offered to waive the forfeiture “ (if any) ’’ on terms that 
proper defences were put in and part of the day’s costs paid. 
As they were the Estates Governors of Alleyn’s College of 
God’s Gift at Dulwich some such magnanimity was appro- 
priate: Alleyn may well have been the first actor to speak 
the lines “ O, it is excellent to have a giant’s strength, but it is 
tyrannous to use it like a giant ”’ (“‘ Measure for Measure,’ IT, 2) 
and was, moreover, at one time engaged in a struggle with 
that arch-upholder of the common law Lord Bacon con- 
cerning the grant of a charter for the college concerned. 


Revival or survival ? 


Another objection which Ashworth, J., felt there existed to 
the granting of relief was that the application was made on 
the footing that the lease existed. With respect, I would 
suggest that something like a state of suspended animation, 
and a process in the nature of artificial respiration, has long 
been recognised. The concluding words of the Common Law 
Procedure Act, 1852, s. 212, dealing with relief against 
forfeiture for non-payment of rent, are “ shall hold and enjoy 
the demised premises according to the lease thereof made 
without any new lease thereof’’: a reminder that at one 
time the landlord might be ordered to execute a new document. 
The judgment of Cozens-Hardy, M.R., in Dendy v. Evaiis 
[1910] 1 K.B. 263 (C.A.) gives us both a review of the history 
of relief against forfeiture and an exposition of the effect of 
changes brought about by statute law. It was not correct 
to say, the learned Master of the Rolls explained, that the 
old Court of Chancery invariably ordered a new lease; if 
the tenant filed his bill before judgment, an injunction 
restraining further proceedings (on terms) would meet the 
requirements of equity. The Common Law Procedure Act, 
s. 212, re-enacted, substantially, provisions of the Landlord 
and Tenant Act, 1730, and under the Conveyancing Act, 
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1881, s. 14 (2), now the Law of Property Act, 1925, s. 146 (2), 
an order could be made staying proceedings and relieving 
the applicant from forfeiture and ordering that he hold the 
premises according to the lease and without any new lease. 


In Cozens-Hardy, M.R.’s view, this meant that the right 
of entry for forfeiture was got rid of: the effect was not to 
resuscitate the lease or grant a new lease. 


The statutory enactments did not, of course, apply to the 
facts of Warner v. Sampson ; but might it not be said that it 
was a case in which, judgment not having been obtained, the 
old Court of Chancery would have proceeded—if it had 
favourably entertained the petition—by an _ injunction 
restraining further proceedings ? 


Equity 

This suggests another point. The fact that the landlords 
in Warner v. Sampson were not seeking to re-enter under 
any provision or stipulation in the lease excluded the operation 
of the Law of Property Act, 1925, s. 146 ; but one may consider 
whether the defendant could not have invoked the assistance 
of equity apart from statute law. For the Common Law 
Procedure Act, 1852, merely limits equitable jurisdiction 
to relieve in rent default cases, and the Law of Property 
Act, 1925, s. 146, is essentially concerned with restricting 
the landlord’s activities. 

In Rose v. Spicer [1911] 2 K.B. 234 Fletcher Moulton, L.J., 
spoke of the jurisdiction to relieve from forfeiture as having 
been “‘ asserted by the courts or granted to them by statute.” 
“ Under the equitable jurisdiction of the court relief can be 
granted, although none of the statutory provisions as to relief 
from forfeiture are applicable in the circumstances of the 
case,’ said Eve, L.J., in Sykes v. Williams [1932] 2 Ch. 190 
(a perpetual yearly rent-charge case). 


It has been suggested that the “ old Court of Chancery ”’ 
granted relief only when the forfeiture was incurred by rent 
default. One text-book actually tells us that Sanders v. 
Pope (1806), 12 Ves. 282, was “ overruled’”’ by Bracebridge 
v. Buckley (1816), 2 Price 200; as the first-mentioned 
authority was a decision of Erskine, L.C., and the second one 
of the Court of Exchequer (Wood, B., dissenting) the state- 
ment cannot be accurate; “ distinguished’’ might apply. 
However, if there be some conflict among the many authorities, 
the position does seem to be fairly stated in a passage in 
Arden, M.R.’s judgment in Eaton v. Lyon (1798), 3 Ves. 690, 
in which he said that there could be no relief in a case of 
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wilful breach, but that there was a discretion to relieve in 
cases in which surprise, accident or ignorance had prevented 
literal execution of an obligation. In Sanders v. Pope, 
Lord Erskine (who would have added “negligence ’’) 
illustrated his point by visualising a case in which a lessee 
had undertaken to lay out {200 on the demised premises 
within a specified period, and had expended only £199 when 
that period expired. 


Surprise, accident, ignorance 


It could not, of course, be said that the defendants in 
Warner v. Sampson would have found it easy to establish 
a case even if the above view of the position be correct. 
It may be that the claim made in the reply took the defence 
by surprise, but surprise, for this purpose, means some 
unexpected event preventing observance of a covenant, such 
as the bad weather but for which the defendant in Bargent 
v. Thomson (1864), 4 Giff. 473, would have completed repairs 
within the three months required by the notice. If it were 
contended that the plea denying title had been added by 
accident or ignorance, Ashworth, J., had already found that 
counsel had “‘ overlooked the fact that the pleading might 
prove fatal,’ considering it a lapse rather than a mistake, 
and one due to “ forgetfulness” (as distinguished by Esher, 
M.R., in Barrow v. Isaacs & Son [1891] 1 O.B. 417 (C.A.)). 
But the learned judge did not hold that it was wilful or due 
to negligence ; and in these circumstances it might, I suggest, 
have been urged that here was a case of accident or ignorance 
or both. 


Feudal incident 


It might also, conceivably, have been objected that even 
if relief can be granted apart from jurisdiction conferred by 
statute law, when it has been granted it has always been in a 
breach of covenant case; it may be that Ashworth, J.’s 
““T am not prepared to be the pioneer in this matter ’’ at the 
conclusion of his judgment would cover this point. But it 
could, I would suggest, have been forcefully pointed out that 
that “‘ old Court of Chancery ”’ did not confine itself to pre- 
venting the enforcement of agreements, and in Warner v. 
Sampson the court was concerned with law which was 
described by the court in Wisbech Parish Council v. Lilley 
[1956] 1 W.L.R. 121; 100 Sor. J. 90 (C.A.), as “ archaic 
in some degree and founded on feudal principles which do 


not loom very large in modern life.” 
R. B. 


“THE SOLICITORS’ JOURNAL,” 27th FEBRUARY, 1858 


On the 27th February, 1858, THE SoLiciTors’ JOURNAL criticised 
the Statute Law Commission: ‘‘ Those who know the history 
of the eight Bills for consolidating the criminal law, which have 
been the stock-in-trade of the Board within the past twelve months, 
will not be surprised to hear that the Commissioners have not 
even now settled what they really ought to do or to aim at. 
They are still altogether adrift, without rudder or compass, on 
a sea of doubt and speculation—a matter, however, which seems 
to trouble them very little, as it does not appear that they have 
even yet attempted to deal with the difficulties of their position, 
or even seriously to discuss them. Everything of the least 
importance that transpired at their meetings is duly chronicled 
in these minutes, and yet they have never come to any resolution 
upon questions of vital importance, without the solution of 
which all their efforts must be characterised by the rudest 
empiricism and can result only . . . as to the subject-matter, in 
making confusion worse confounded ; and as to the profession 


in disgust and disappointment. A great number of gentlemen 
have been employed upon a great number of subjects, and a 
great deal of money and time has been expended, within the last 
three years, professedly in carrying out the important work 
entrusted to the Commissioners, and yet literally nothing has 
been done. Who can be surprised at this, when he finds that 
there has been neither plan nor principle for the guidance of 
the workmen? So recently as the 13th May last, after all the 
Bills relating to property, say thirty, had been sent in . 
Mr. Ker discovered for the first time . . . that the process of 
consolidation cannot be applied indiscriminately to the whole 
body of statute law... In other words. . . nearly all the work 
. .. done is altogether worthless... If the entire subject were 
not too far removed from public interest, the Statute Law 
Commission would long ago have been swept away ... As 
matters stand, its incompetency is screened by a number of legal 
dignitaries who sometimes attend its meetings. . . .” 
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HERE AND THERE 


NEW WORLDS FOR PRECEDENTS 


THE distinguished Victorian poet who saw, with such placid 
satisfaction, England’s freedom slowly broadening down from 
precedent to precedent obviously had no prophetic fore- 
knowledge of the problems which would soon be created by 
the accelerated production of law reports. The bewildering 
rapidity with which precedent is piled on precedent sometimes 
seems to threaten England’s freedom (if that is still the correct 
expression) with flattening rather than broadening, under the 
sheer weight of decided cases. In an expanding universe 
jurisprudence has so many new worlds to conquer. Scarcely 
has international law established herself as an accepted, 
if still somewhat theoretical, branch of legal learning 
(theoretical, because although there is a considerable body 
of international law in the world, there is precious little order) 
when the faint persistent voice of interplanetary law is 
heard from the sky claiming the attention of the jurists. 
The obvious problems presented are complicated enough, 
problems of property, of trespass, of carriage of goods by 
sputnik, without our having to add fresh chapters to every 
standard work on the law of animals. That a dog should 
have been the first traveller in space, the first martyr in the 
cause of its scientific exploration, must qualify his kind 
for something very like canonisation in the eyes of those 
who already attribute to them human or superhuman virtue 
and sagacity. 
AIRBORNE DOG 

But not every airborne dog is a hero and_ space-suited 
pioneer. Even among dogs, as among men, there are those 
who fall below the level of the dedicated and who in the 
pursuit of pleasure, curiosity or wilfulness, explore, not the 
stars in their courses, but new avenues in the law of torts. 
Such, at first sight, seems to have been Maxie, a German 
shepherd dog, a seasoned traveller from Toledo in Ohio, 
who took passage with his mistress recently in an Italian air 
liner bound from Lydda to Rome. So far Maxie had borne 
a high character representing all that was noblest in his kind, 
for a year before he had saved her life during a terrorist 
attack in Morocco. Now, boxed in a wooden cage in the 
luggage compartment, he was given two sleeping pills just 
before the take-off, lest the conventional device of counting 
sheep (or terrorists) jumping over a gate should fail to 
ensure him quiet slumber during the tedious journey. So 
far all seemed well. The plane rose smoothly as a sputnik, 
but, one and a half hours on, it started to shake violently 
and uncontrollably, as if seized by an ague. The pilot 
prudently turned back to Lydda and there succeeded in 
landing again after jettisoning his spare petrol as a safety 
precaution. When the cause of the plane’s alarming 
behaviour was investigated, it was found to be Maxie. Dogs, 
no doubt, have their own folk-lore and fiction, exchanged by 


thought transference, elaborated in quiet meditation, and 
if he was an imaginative animal he may well have thought 
that he was being kidnapped by terrorists. Even a human 
being, shut up in a crate and dumped in a small storage 
chamber among a lot of assorted boxes, might have reached 
the same conclusion. In the circumstances brave Maxie 
had behaved just like the hero of a mystery thriller. Fighting 
down the effects of the drugs, he had chewed his way through 
the wooden bars and then, with instinctive sagacity, had 
attacked the most vulnerable part of the plane, biting 
through the aluminium cable controlling its tail. That did 
the trick. Soon he was reunited with his adored mistress 
and then, yielding at last to the effect of the sleeping-pills, 
he yawned and dropped deep into the sleep of the just. 


LEGAL DISPUTE 


In a film that would, of course, be the end of the matter 
but in real life that is just where the lawyers take over. 
Besides the cost of the damage to the plane, the air line had 
lost the jettisoned petrol and the price of nineteen extra 
meals served to the passengers in consequence of the return. 
This they claimed from Maxie’s owner, threatening to sue her 
for damages. Her reply was a denial of liability. If the 
dispute were to be tried in an English court, she would be 
certain, at any rate, of a sympathetic tribunal. In the first 
place, whatever less enlightened peoples may think, the 
English know that the dog, genial, devoted and a friend of 
man, is not a thing dangerous in itself (however strongly 
appearances may sometimes seem to suggest the contrary). 
So the mere escape of Maxie from his mistress’s crate would 
not in itself fix her with liability. Nor, of course, would 
Maxie be held to be fere nature. The interesting and, so 
far as we know, novel problem would be that of the rights and 
liabilities arising from the situation ‘‘ dog bites air liner,’’ 
an event which is not only news, according to the strictest 
Fleet Street canons, but is hitherto uncovered by judicial 
precedent. In such a case must scitenter be proved? Must 
one prove that the dog had a known propensity to bite air- 
planes ? Or, as in the case of sheep biting, would one bite 
be more than enough? Would the biting of the Arab 
terrorists (a feat which, no doubt, a Palestinian court would 
regard with some indulgence) count as a first bite? What 
would be the effect of the stipulation in the conditions laid 
down by the International Air Travel Association that 
“live animals can only be carried by special arrangement ”’ ? 
Whatever the law applicable, the trial of the action should 
be of absorbing interest, with the dramatic exuberance of the 
Italian evidence, the subtlety of Palestinian legal reasoning, 
the down-to-earth American good sense of the lady from 
Toledo, Ohio, and perhaps Maxie in a corner, quietly 
masticating the judge’s set of law reports. 
RICHARD Roe. 





The following promotions and appointments are announced in 
the Colonial Legal Service : Mr. E.G. BLANDFORD, Chief Registrar, 
Ghana, to be Registrar of the High Court, Northern Rhodesia ; 
Mr. G. S. GILLETTE, Crown Counsel, British Guiana, to be Assistant 
to the Attorney-General, British Guiana; Mr. C. O. MADARIKAN, 
Senior Crown Counscl, Federation of Nigeria, to be Chief Registrar, 
Federal Supreme Court, Federation of Nigeria; Mr. R. 
Knox-Mawer, Chief Magistrate and Registrar, Aden, to be 
Senior Magistrate, Fiji; Mr. C. D, ONyEAmaA, Chief Magistrate 


Western Nigeria, to be Judge of the High Court of Lagos, 
Federation of Nigeria; Mr. P. E. H. PrKe, Solicitor-General, 
Uganda, to be Attorney-General, Sarawak ; Mr. A. M. SKINNER, 
Chief Magistrate, Northern Nigeria, to be Chief Registrar of the 
High Court, Northern Nigeria; Mr. P. SmituH, Magistrate, 
Northern Nigeria, to be Chief Magistrate, Northern Nigeria ; 
Mr. W. Hume to be Legal Assistant, Registrar-General’'s 
Department, Hong Kong; and Mr. J. G. Ryan to be Resident 
Magistrate, Northern Rhodesia, 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ”’ Department, ‘‘ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1, Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Decontrol—RELEVANT DATE FOR DETERMINATION OF 
RATEABLE VALUE 

Q. We act for A, who is the owner of three houses in a 
terrace of houses ; all the houses are occupied by tenants of A. 
The rateable value of all three houses on 7th November, 
1956, was £35. On 26th August, 1957, the tenant of one of 
these houses made a proposal that the rateable value should 
be reduced from £35 to £30. That proposal was adopted and 
the rateable value of this house (and of the other two) has 
been reduced from £35 to £30. A wants to obtain possession 
of the house in question and we have served Form S on the 
tenant, who has replied that his rateable value is now £30 
and he is protected by the Rent Act, 1957. As far as we can 
see, as there was no proposal to reduce the rateable value 
between 7th November, 1956, and 1st April, 1957, the fact 
that the rateable value has now been altered cannot prevent 
de-control taking place in accordance with the notice we have 
served. Are we correct in this assumption ? 


A. We agree with your conclusions. By s. 41 (1) of the 
Rent Act, 1957, the relevant date for the determination of 
what is the rateable value of premises for the purposes of 
decontrol is 7th November, 1956. A proposal made for the 
alteration of the assessment of the property after 31st March, 
1957, will not affect the rateable value on 7th November, 
1956. Part I of Sched. V to the Rent Act, 1957, deals with 
the ascertainment of rateable value, and the only provisions 
in relation to the alteration of rateable value are concerned 
with proposals made before Ist April, 1957. 


Rent Limit—CoNnvVERSION—IMPROVEMENT GRANT—CHARGE 
FOR USE OF FURNITURE 


Q. We act for the owner of a house outside London which 
it is desired to sub-divide into three flats. The owner’s 
architect has, on his behalf, made application for an improve- 
ment grant to the local authority and approval of the 
application for such a grant under the provisions of the 
Housing Act, 1949, has now been received. This approval is 
subject to the usual condition that the rent payable by the 
occupiers of the three flats into which the property will be 
sub-divided shall not exceed the rent limits for the purpose 
of the Rent Act, 1957. It is anticipated that the gross 
rateable values which will be ascribable to the flats will be 
between £40 and £50. It is the intention of our client to let 
the flats furnished at rents at least in the proximity of five 
guineas per week. It would appear from the provisions of 
s. 20 (3) of the Act that the rent limits will apply notwith- 
standing the fact that the gross rateable value of the flats 
will exceed £30, so that the rent limit for the flats unfurnished 
will be up to £100 per annum plus rates. To this may be 
added, under s. 1 (1) (b) of the Act, such annual amount as 
may be agreed in writing between the landlord and tenant 
for furniture, which the tenant is entitled to use during the 
tenancy. There would appear to be no limit upon the 
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PROBLEMS 


amount which can be charged for furniture providing such 
amount is agreed between the landlord and tenant. We 
should be obliged if you would confirm that this is in fact the 
proper interpretation of the Act and that if an amount of 
say {3 per week is agreed for furniture between the landlord 
and tenant the county court would not accept jurisdiction to 
review the charge for furniture. If this is the case is it 
considered necessary to sub-divide the rent for the flat on the 
one hand and the charge for the furniture on the other in the 
tenancy agreement ? 

A. We agree with the conclusion that if the parties agreed 
an amount as a reasonable charge for any furniture which 
under the terms of the tenancy the tenant was entitled to 
use there would be no room for a determination by the county 
court. The tenancies would be “ not controlled” if only by 
reason of the conversion: Housing Repairs and Rents Act, 
1954, s. 35, and we agree that this brings the Rent Act, 1957, 
s. 20 (3), into operation, but in arriving at what “ would 
be the rent limit if the tenancy were a controlled tenancy ”’ 
s. 1 (1) (4) does, in our opinion, expressly permit of a bargain 
being struck as to the reasonable charge for the use of furniture. 


Notice of Increase—ANNUAL Basis oF RENT—SERVICE 
BY ORDINARY Post 

Q. We act on behalf of a prospective purchaser of freehold 
property which is being sold with vacant possession of the 
ground floor and subject to tenancies of the first and second 
floors. The first floor is a weekly tenancy, though by arrange- 
ment the rent is paid calendar monthly. The second floor 
is also a weekly tenancy and the rent is paid weekly. Both 
tenancies became statutory tenancies when the property 
was de-requisitioned by the local authority. The vendor’s 
agents served a notice of increase in respect of each tenancy 
on Form A. In respect of the flat on the first floor the relevant 
details appeared in the notice as follows :— 

6. (A) Twice times £75, etc. £150 0 Oper annum 

(B) Rates £50 14s. per annum 50 14 O 


£200 14 0 
= {3 17s. 2d. per week 
In respect of the second floor the notice was in exactly the 
same form, only the figures being differerft and appropriate 
to its own facts. Are the notices valid since the figures are 
stated as on an annual basis and the weekly amount is only 
worked out at the end ? 

The notices above referred to were not sent by registered 
post but by ordinary post. What is the effect on the validity 
of the notices, having regard to the requirements of the Rent 
Act, 1957, that all notices thereunder have to be sent by 
registered post ? Could the tenants refuse to pay the higher 
rents stated in the notices and force the landlord to serve a 
fresh notice in each case, which could of course mean a 
considerable further period during which the permitted rents 
could not be obtained ? Would this position be affected if 
the tenants have made one payment of rent at the higher 
rate without protest ? 

A. Provided the notice indicates to the tenant the correct 
amount of his new rent and the means by which it is calculated 
we do not consider that any objection could be taken as to the 
validity of the notice on the ground that it does not convert 
each separate item into a weekly sum. It should be borne in 
mind, however, that to convert the yearly amount of rates 
payable into a weekly amount the correct divisor is 52} 
(para. 1 of Sched. II to the Rent Act, 1957), whereas it would 
seem that the gross value times the appropriate multiple need 
be divided by only 52 to convert it into a weekly sum. It may 
be, therefore, that in adding the rent limit and rates together 
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as a yearly sum and then converting into a weekly amount the 
resultant amount will not be the correct weekly rent payable. 

We do not consider that any technical objection on the 
ground that the notices had not been sent by registered post 
could be maintained if they had in fact been received : 
Sharpley v. Manley [1942] 1 K.B. 217. The fact that the 
tenants had paid the higher rent would be evidence of their 
having received the notices. 


Service of Notice of Increase on Sub-tenant—‘‘ LANDLORD” 

Q. A is the landlord of premises in London, rateable value 
exceeding £40, and has served notice requiring possession in 
October, 1958. Part of the premises is occupied by a sub- 
tenant who will remain controlled after October, 1958, and 
whose rent is less than the recoverable limit. If the tenant 
does not serve notice of increase on the sub-tenant, A will be 
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faced with loss of rent after the tenant has vacated, before his 
own notice can take effect. Is there any means by which 
A can avoid this loss, apart from trying to persuade the 
present tenant that it is in the mutual interest of him and A 
that notice of increase should be served now ? 


A. We think not. A notice of increase can be served only 
by a “ landlord,” which in our opinion means in this context 
the landlord of the tenancy to which the Rent Acts apply, 
i.e., the sub-tenancy (see s. 12 (1) (g) of the 1920 Act). The 
landlord of the premises is not therefore the landlord in 
relation to the sub-tenancy. Where it is intended that a 
provision in the Act should include a superior landlord as 
well as the immediate landlord of the tenant occupying the 
dwelling the Act so states (cf. s. 1 (1) (a), (0), s. 3 (1), s. 4 (1) (a), 
s. 5 (1) of the 1957 Act). 


REVIEWS 


Rayden’s Practice and Law in the Divorce Division. Seventh 
Edition. Consulting Editor: C. T. A. Wilkinson, C.B.E. 
Editors: JosEpH Jackson, M.A., LL.B. (Cantab.), LL.M. 
(Lond.), of the Middle Temple and the South-Eastern Circuit, 
Barrister-at-Law, and D. H. CotGcate, LL.B. (Lond.). 1958. 
London: Butterworth & Co. (Publishers), Ltd. £5 17s. 6d. 
net. 


When a text-book has achieved the status of Rayden, the 
editors of each new edition have a heavy responsibility, in that 
their alterations will carry (or appear to carry) almost the authority 
of law. In the four and a half years since the last edition there 
have been few substantive changes in matrimonial law, although 
there has been some alteration in procedure since the Matrimonial 
Causes Rules, 1957, and several hundreds of cases have been 
reported which have made their impact on the interpretation 
of the law of divorce. The editors have not altered the general 
arrangement of the book and have mainly incorporated the new 
case law in enlarged footnotes. In the section on Desertion, 
however, the law has been completely restated, with considerable 
improvement: in the place of the paragraph in the last edition 
headed ‘‘ Nature of the Offence,’ there are paragraphs headed 
“Meaning ’”’ and “ Duration of Desertion’’; the emphasis is 
now on the impossibility of an exact definition of desertion, and 
the concept of desertion as a course of conduct which is a 
continuing offence, inchoate until the action is constituted. 
Mutual desertion is dealt with for the first time, the position 
having been clarified—though not with any certainty—by the 
Court of Appeal judgment in Lang v. Lang (1953), The Times, 
7th July. The difficult problem of constructive desertion has 
been re-examined in the light of recent cases, especially the 
Privy Council judgments in Lang v. Lang [1955], A.C. 402. In 
the chapter headed ‘‘ Enforcing Orders,’’ the Maintenance 
Orders Act, 1950, is dealt with fully and there is a valuable 
section on procedure for execution in the county court; since 
1956 it has been possible to enforce an order of the Divorce 
Division for payment of money in the county court by levying 
execution against the debtor’s goods. The chapter on “‘ Summary 
Jurisdiction ’’ has also been enlarged and seems to contain all 
that is necessary for practice in magistrates’ courts. It is 
certainly much easier to refer to this chapter than the corres- 
ponding section of Stone’s “‘ Justices’ Manual,”’ and to many 
practitioners it will no doubt seem an advantage to have the 
general law available in the same volume. 

The Appendix of Forms and Precedents contains additions 
which should prove useful to solicitors, such as forms for notices 
of abatement of suit, of restoration of a cause to the active list, 
and of having set down a case for trial. The forms relating to 
contempt and attachment may be misleading, as the proper 
remedy for contempt in certain cases, such as breach of an 
undertaking, is by way of committal—see the judgment of the Court 
of Appeal in Kemp v. Kemp (1957), The Times, 26th November, 
and this is not made clear either in the text or in the forms. 

By the addition of only one hundred and eighty-eight pages a 
considerable amount of new law has been included in this edition 
and there is little to criticise. The index is good, and in general 


reference is both speedy and complete; in spite of its scope, 
Rayden remains a relatively easy book to handle and the arrange- 
ment of text and notes makes both reading and research as 
pleasant as possible. 


Brighouse’s Short Forms of Wills. Seventh Edition. By 
E. F. Georce, LL.B., Solicitor of the Supreme Court, and 
James H. GeorGe, LL.B., Solicitor of the Supreme Court. 
1958. London: Sweet & Maxwell, Ltd. £1 1s. net. 


With the sole exception of conveyances, it is probable that 
the average practitioner has to draft more wills than any other 
form of document. Furthermore a will is not an easy thing to 
draft, because the circumstances of each testator are different, 
because it has to take effect in the future so must take account of 
any changes which can be foreseen and because the client usually 
likes it to be in a simple form which he can understand himself. 
This admirable book will be of great assistance to practitioners 
in overcoming these difficulties, particularly in connection with 
the great majority of estates which fall below, say, £20,000. 

There are something over thirty precedents of complete wills 
and over sixty common form clauses or forms of beneficial 
trusts. Special attention is given to farmers and traders, and a 
practitioner will readily be able to synthesize from all this material 
a will to meet most of his requirements. 

The editors in their preface say that they have devoted particular 
attention to the estate duty and taxation aspect of wills. For 
this they are deserving of praise: far too often one sees wills, 
particularly those providing for annuities, which are so drawn 
that the principal beneficiaries are the Commissioners of Inland 
Revenue. The practice of charging annuities upon residue or 
upon annuity funds cannot but increase the estate duty payable, 
and in all cases where there is no real possibility of the residuary 
legatee becoming insolvent clauses such as those on p. 33 or p. 77 
of this book should be adopted so that the annuities may rest in 
personal covenant. One could wish that the editors had gone a 
little further and given some further guidance to the more 
unsophisticated practitioners upon these matters. Thus from 
the viewpoint of estate duty precedent IV is much to be preferred 
to precedent III. There is, it is true, a short note to the effect 
that in IV there is no passing of property on the death of either 
parent, but a similar or slightly expanded note to precedent III 
would have drawn attention to the comparative advantages. 
Similarly where, as on p. 9 or p. 30, trustees are given power to 
raise sums out of capital and pay them to income beneficiaries, a 
warning might have been given that if they do it with regularity 
they will turn that capital into taxable income in the hands of 
the beneficiaries. 

However, a start in this direction has been made; this edition 
is an improvement upon the last ; it will be very useful and may 
be recommended. 


The Norrotk AND NorwicH INCORPORATED LAW SOCIETY, 
being guests of the Lord Mayor at a City Hall reception, presented 
a silver tea tray to the Civic Plate of Norwich. 
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NOTES OF CASES 


The Notes of Cases in 


this issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 


Where possible the appropriate page reference is given at the end of the 


Judicial Committee of the Privy Council 


ROMAN-DUTCH LAW: CONTRACT: LEGAL RIGHT 
TO SPECIFIC PERFORMANCE 
Abdeen v. Mohamed Thaheer and Others 


Lord Oaksey, Lord Morton of Henryton, Lord Keith of Avonholin, 
Lord Birkett and the Rt. Hon. L. M. D. de Silva 
11th February, 1958 

Appeal from the Supreme Court of Ceylon. 

An agreement for the purchase by the appellant from seven 
joint owners of certain house property in Colombo, Ceylon, 
provided in cl. 8: ‘In the event of the purchaser being ready 
and willing to complete the said sale in terms hereof and the 
vendors failing, refusing or neglecting to execute . the deed 
of transfer . then . . . the vendors shall . pay to the 
purchaser a sum of Rs. 15,000 as liquidated and ascertained 
damages and not as penalty.’”’ Two of the joint owners having 
refused to execute any conveyance, the appellant began proceedings 
against them to enforce specific performance of their share of the 
premises. Hecontended that cl. 8 stipulated not for an alternative 
or substituted method of performance of the contract but only 
for damages for breach of it, and that that was no bar to a decree 
for specific performance. The Supreme Court of Ceylon, 
reversing the District Court of Colombo, held, on 10th June, 1955, 
that the present appellant was not entitled to specific performance. 

Lorpd KEITH OF AVONHOLM, giving the judgment, said that 
in England the only common-law remedy available to a party 
complaining of a breach of an executory contract was to claim 
damages, but the Courts of Chancery, in developing the rules 
of equity, assumed and exercised jurisdiction to decree specific 
performance in appropriate cases. Under the Roman-Dutch 
law (which applies in Ceylon), on the other hand, the accepted 
view was that every party who was ready to carry out his term 
of the bargain prima facie enjoyed a legal right to demand 
performance by the other party; and that right was subject 
only to the overriding discretion of the court to refuse the 
remedy in the interests of justice in particular cases. In the 
present case the prima facie right of the appellant to demand 
specific performance was excluded by the terms of the contract, 
particularly cl. 8, which constituted a substituted obligation 
and the sole obligation on the vendors in the event of the failure 
to secure a conveyance of the whole property to the appellant 
by reason of any of the contingencies contemplated by the 
parties in that clause. A refusal or failure by one vendor would 
be sufficient to bring cl. 8 into operation. Appeal dismissed. 

APPEARANCES: Stephen Chapman, Q.C., and R. K. Handoo 
(Lee & Pembertons); the respondents did not appear and were 
not represented. 


(Reported by Cuarces CLayton, Esq., Barrister-at-Law] 


[2 W.L.R. 350 


House of Lords 


STAMP DUTY: CONVEYANCE OR TRANSFER OF 
BENEFICIAL INTEREST FROM ONE COMPANY TO 
ANOTHER 


Escoigne Properties, Ltd. v. Inland Revenue Commissioners 


Viscount Simonds, Lord Reid, Lord Keith of Avonholm, Lord 
Somervell of Harrow and Lord Denning. 23rd January, 1958 


Appeal from the Court of Appeal ({1957] 1 W.L.R. 174; 101 
SOL. J. 109). 

Section 42 of the Finance Act, 1930, provides: ‘“‘ (1) Stamp 
duty under the heading ‘ Conveyance or Transfer on Sale’ in 
the First Schedule to the Stamp Act, 1891, shall not be chargeable 
on an instrument to which this section applies (2) This 
section applies to any instrument as respects which it is shown 

(a) that the effect thereof is to convey or transfer a beneficial 
interest in property from one company with limited liability to 
another such company ; and (b) that .. . one of the companies is 
beneficial owner of not less than 90 per cent. of the issued share 


note. 


capital of the other company.”’ In 1950, one Cohen entered into 
an agreement to sell certain properties to company No. 1 in 
consideration of an allotment of shares in that company. ‘The 
agreement was duly stamped and the shares allotted to Cohen, 
but no conveyance or transfer of the properties to company 
No. 1 was executed either by Cohen or, after Cohen’s death in 
1951, by his executors. In 1954, company No. 1 orally agreed 
to sell the properties to the appellants, company No. 2, in con- 
sideration of an allotment of shares in the appellant company. 
In November, 1954, at a time when company No. 1 was the 
beneficial owner of not less than 90 per cent. of company No. 2's 
issued share capital, Cohen’s executors at the direction of 
company No. 1 executed five instruments conveying or trans- 
ferring the properties to company No. 2, which duly allotted the 
agreed number of shares to company No. 1. The instruments 
were presented to the Inland Revenue Commissioners for 
adjudication under s. 12 of the Stamp Act, 1891. The commis- 
sioners were of the opinion that the instruments were within the 
definition of *‘ Conveyance on sale’ in s. 54 of the Act and were 
liable to stamp duty under the heading ‘‘ Conveyance or Transfer 
on Sale’ in Sched. I to that Act assessed ad valorem, by virtue 
of s. 58 (4) of the Act, upon the value of the shares allotted by the 
appellant company to company No. 1. They assessed stamp 
duty accordingly. Company No. 2 appealed against this assess- 
ment on the ground that the instruments were exempted from 
duty under s. 42 of the Finance Act, 1930. Vaisey, J., held that 
the instruments of conveyance or transfer were exempted from 
stamp duty by s. +2 of the Finance Act, 1930. The Court of Appeal 
having reversed his decision, the company appealed to the House 
of Lords. 

ViscOUNT SiMONDs said that the appeal should be dismissed. 
The appellant company could only succeed if it established 
(1) that the instruments in question fell within s. 42 of the Act 
of 1930 and (2) that they were not excluded from relief by the 
provisions of s. 50 of the Finance Act, 1938. Whatever the 
conclusion on the first point, the appeal must fail on the second. By 
s. 58 (4) of the Stamp Act, 1891, where a person, having contracted 
for the purchase of any property but not having obtained a 
conveyance thereof, contracts to sell the same to another person, 
and the property is in consequence conveyed immediately to the 
sub-purchaser, the conveyance is to be charged with ad valorem 
duty in respect of the consideration moving from the sub-purchaser. 
Apart from the section in the Act of 1930, each of the instruments 
in question would clearly be liable to stamp duty under the 
heading ‘‘ conveyance or transfer on sale ’’ in Sched. I to the Act 
of 1891 and the duty chargeable would be an ad valorem duty 
in respect of the consideration moving from the appellant 
company to the old company. The appellant company relied 
on s. 42 of the Act of 1930. It was common ground that the 
second condition therein was satisfied. Issue was joined on the 
first. The appellant company contended that the instruments 
had the effect that they conveyed or transferred the beneficial 
interest in the several properties from the old company to the 
appellant company and that therefore the first condition was 
fulfilled. In answering the question: ‘‘ Does the instrument 
have the prescribed effect ?’’ it need not be asked what was the 
main or real or substantial effect, or whether it had any other 
effect. Instruments, not transactions, were liable to stamp 
duty. The instruments here in question would be liable to 
conveyance or transfer duty and to no other duty, but for s. 42 
of the Act of 1930, and counsel for the Crown rightly disavowed 
any claim to invoke s. 4 (a) of the Act of 1891 under which a 
single instrument might be deemed for purposes of stamp duty 
to be several instruments. It was irrelevant that if the parties 
had carried out the transaction or transactions by a different 
instrument or instruments, other duties might be exigible. The 
instrument was ex concessis a single instrument. As such it 
would bear one stamp, the ad valorem conveyance stamp. There 
was not one stamp in respect of the conveyance or transfer on 
sale of the sort of beneficial interest to which the section related 
and another stamp in respect of something else. The appellant 
company was right on its first contention, but that did not mean 
that it succeeded in its appeal, for it had also to establish that the 
relief given by the Act of 1930 was not taken away by s. 50 of the 
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Act of 1938. It failed to do this. Under s. 50 the relief was 
not given to any instrument unless it was shown to the satis- 
faction of the commissioners that the instrument was not executed 
in pursuance of or in connection with an arrangement whereunder 
the beneficial interest in the property was previously conveyed 
or transferred, directly or indirectly, by a person other than a 
company which at the time of the execution of the instrument 
was associated with either the transferor or the transferee, 
i.e., a person who could conveniently be called a stranger, in this 
case Cohen or his representatives. The commissioners were 
well justified in not being satisfied that the instruments in question 
were not executed in pursuance of or in connection with an 
arrangement whereunder the ensuing result followed. It was 
non-realistic to suppose that Cohen intended that the legal 
estate should remain outstanding indefinitely in himself or his 
representatives. It would be unreasonable to regard the final 
transaction by which the executors joined in the instruments in 
question to convey the legal estate as unconnected with the earlier 
transactions. The words “or in connection with’’ were wider 
than ‘‘ in pursuance of,’’ and were well chosen to cover such a 
series of acts in the law as were to be found here. It was, 
however, urged that the section did not apply, inasmuch as the 
beneficial interests in question were not previously conveyed 
or transferred, directly or indirectly, by a stranger. But when 
Cohen entered into the 1950 contract and received the considera- 
tion therefor, and the beneficial interest in the property 
accordingly passed to the old company, it was his act by which it 
passed and it would be too narrow a construction to say that 
nevertheless it was not conveyed or transferred by him. 


The other noble and learned lords agreed that the appeal 
should be dismissed. Appeal dismissed. 


APPEARANCES : Pennycuich, Q.C., and John Warner (Nicholson, 
Graham & Jones); Cross, Q.C., and E. B. Stamp (Solicitor of 
Inland Revenue). 


{Reported by F. Cowpsr, Esq., Barrister-at-Law] [2 W.L.R. 336 


Court of Appeal 


RENT RESTRICTION: RENT REDUCED BELOW 
TWO-THIRDS OF RATEABLE VALUE: LUMP SUM: 
WHETHER PREMIUM OR RENT IN ADVANCE: 
WHETHER TENANT PROTECTED 
Samrose Properties, Ltd. v. Gibbard 
Lord Evershed, M.R., Morris and Pearce, L.JJ. 
3rd May, 1957 
Appeal from Lambeth County Court. 


The plaintiffs were the owners of an old block of flats in which 
was a flat consisting of two rooms, the tenant sharing a kitchen 
and lavatory. In August, 1955, the defendant, a lorry driver, 
when he applied for a tenancy of that flat, was required to sign 
an application form giving particulars of his financial circumstances 
and the state of his family and the names of two referees. By an 
agreement dated 23rd August, 1955, made between the landlords 
and the tenant, after reciting that the landlords were not prepared 
to grant a lease so that the Rent Acts would apply to the premises, 
in consideration of the sum of £35 paid by the tenant the landlords 
agreed to grant a lease of the flat for the term of one year from 
30th August, 1955, at the quarterly rent of £1, being a rent less 
than two-thirds of the rateable value of the flat, such lease to 
be in the form of the draft annexed. The agreement was 
conditional on the landlords being satisfied in their absolute 
discretion that the tenant was a suitable tenant. That agreement 
was endorsed with a certificate signed by a solicitor that the 
agreement had been explained to the tenant, who understood it. 
By a lease dated 30th August, 1955, the flat was demised to the 
tenant for a term of one year. On a claim by the landlords for 
possession the county court judge dismissed the action on the 
ground that the sum of £35 paid by the tenant was commuted 
rent and not a premium. The landlords appealed. 


Lorp EVERSHED, M.R., said that he fully accepted the 
proposition which counsel for the landlords made the foundation 
of their case, namely, that a landlord was entitled so to arrange 
his affairs that the legal results would bring him outside the 
statutory provisions; but, on the other hand, merely giving a 
jabel to a particular type of payment would not by any means 
necessarily have the effect indicated by the label; for the truth 





“The Solicitors’ Journal ” 
Saturday, March 1, 1958 


and substance, in cases of this kind, must be examined. ‘There 
were, he thought, three circumstances which convinced him that 
the judge here was well entitled to reach the conclusion he did. 
The first was the disproportion which the arrangements made 
appeared to bear to the subject-matter of that arrangement. 
They were dealing here with two rooms, and for a term, a period 
of occupation, which was limited to twelve months. This was 
not a case of a lease of some piece of land or a house for fourteen 
years or some other long period at a ground rent upon payment of 
a sum designed to produce the effect that the periodic rent 
would be small; they were not dealing with that kind of case ; 
and, in the circumstances, it was unnecessary to indicate where 
any line should be drawn. They were here dealing with a period of 
one year—no more—and with two rooms, but with the right to 
share the kitchen and the lavatory. That was the first point. 
The second point was that, when one examined it, the vital 
document (the agreement dated 23rd August, 1955) upon its 
face seemed to have not only indeed the declared object which 
it was intended to serve, but also an important inconsistency 
in itself. And, third, he thought that on further examination 
it was seen that this vital second document in truth was very 
largely, if not altogether, unnecessary. The cumulative effect 
of those reasons was, in his (his lordship’s) judgment, to justify 
the judge’s conclusion. Accordingly, he would dismiss the 
appeal. 

Morris, L.J., delivered a concurring judgment. 

PeEaRcE, L.J., agreed. Appeal dismissed. 

APPEARANCES: FR. E. Megarry, Q.C., and E. Ashley Bramall 
(Meaby & Co.). The tenant did not appear and was not 


represented. 
(Reported by J. A. Grirritus, Esq., Barrister-at-Law] 


[1 W.L.R. 235 
RENT RESTRICTION: ACT OF 1957: PERMISSIBLE 
INCREASE 


Regis Property Co., Ltd. v. Dudley 
Jenkins, Sellers and Pearce, L.JJ. 7th February, 1958 


Appeal from Judge Sir Gerald Hargreaves, sitting at West 
London County Court. 


The landlords of a large block of flats made application in the 
county court for orders determining the increase of rent permis- 
sible under the Rent Act, 1957, in respect of one of the flats. 
The flat in question was let unfurnished, at an inclusive rent of 
£139 16s. 9d. per annum, which, owing to an increase of rates, 
had been increased to £145 12s. 5d. It was entered in the 1956 
valuation list at a gross value of £54 per annum and a net value 
of £39, and therefore, being situate in London and the net value 
not exceeding £40, the flat remained under control. The obliga- 
tions of the tenant under the lease were, inter alia, to keep the 
interior of the flat in good and substantial repair and clean 
sanitary condition, fair wear and tear and damage by accidental 
fire excepted. The county court judge fixed the ‘‘ appropriate 
factor,’’ as defined in the Act of 1957, at 1%, holding that the 
liability of the landlords and tenant for repairs was about equal. 
He disallowed charges for replacement or depreciation of certain 
services and also a claim of 10 per cent. overall profit on all items 
of cleaning and maintenance. The landlords appealed. 

Pearce, L.J., reading the judgment of the court, said that 
the landlords made three applications to the county court to 
obtain determinations under the Act of: (a) the amount of the 
appropriate factor; (b) the amount of a reasonable charge for 
services provided by them ; and (c) the resultant rent which they 
could properly charge, so that they might give the appropriate 
notice of increase under s. 2 of the Act of 1957. The Act gave 
no specific guidance as to any principles on which the court 
was to fix the appropriate factor, but it was plain that it must 
be guided by the extent of the burden, short of full repairing 
liability, cast on the tenant by the terms of the letting in deciding 
whether the appropriate factor was near the upper limit of two 
or the lower limit of 1% or somewhere between those two figures. 
The fixing of the exact figure was a matter of discretion. Although 
the judge had estimated the tenant’s repairs at a generous figure 
with a consequent lowering of the appropriate factor, it could 
not be said that he was wrong in so doing and the factor should 
not be altered. Two questions had been raised in connection with 
a reasonable charge for services. The first was in respect of 
replacement or depreciation of boilers, hot water service, lifts, 
radiators, towel rails and electrical wiring and fittings for use 
in the passages. In respect of all these the judge disallowed 
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a depreciation or replacement item in computing the reasonable 
charge. The second arose in respect of the landlords’ claim 
to be allowed an element of profit on all the items of cost and, 
in particular, certain items of cleaning and maintenance which 
were carried out by a wholly owned subsidiary of the landlords. 
The judge disallowed the 10 per cent. overall profit which the 
landlords claimed. As to the first question, with any wasting 
asset such as plant, some allowance must as a rule be made for 
depreciation if one was to arrive at a reasonable charge, and the 
judge was wrong in excluding depreciation or replacement from 
consideration. Depreciation and not replacement was the 
correct element to consider under this heading, and the yearly 
figure of depreciation should be arrived at with respect to each 
category of plant by taking the actual cost of such plant when 
originally installed (whether in 1939 or at some later date), 
and dividing it by the number of years comprised in its actual 
past and estimated future life. There remained the question 
whether there should be allowed to the landlords any item of 
profit and, if so, how it should be calculated. Profit was a normal 
clement in a reasonable charge. The landlord had the ultimate 
responsibility and it was fair that he should have some profit to 
compensate for this. Moreover, the sums expended in providing 
the services could if not so expended be profitably employed in 
some other direction. Had the Act otherwise intended, it would 
have used words based on ‘‘cost’”’ instead of the words 
“reasonable charge.’’ In the computation of a_ reasonable 
charge in this case there should be allowed to the landlords a 
5 per cent. profit (simple interest basis) on all items other than the 
item of maintenance by their subsidiary company and the item 
of depreciation on boilers, hot water service, lift and electrical 
wiring and fittings for use in the passages. The court wished to 
emphasise strongly that the figure allowed for profit was one 
that seemed, purely as a question of fact, to be a fair figure in 
the particular circumstances. The figure was not intended as 
any guide to what other tribunals should decide in other cases. 
Appeal dismissed as to appropriate factor, but allowed on other 
two points. 


APPEARANCES: Neil Lawson, Q.C., and B. J. F. Galpin 


(Stikeman & Co.); Ian Campbell, Q.C., and G. Avgherinos 
(Graham Page & Co.). 
{Keported by J. D. Pennincton, Esq., Barrister-at-Law}’ [2 WL.R. 356 
Queen’s Bench Division 
ARBITRATION: COSTS: SUCCESSFUL PARTY 


ORDERED TO PAY ALL COSTS 
Heaven & Kesterton, Ltd. v. Sven Widaeus A/B 
Diplock, J. 24th January, 1958 

Motion to set aside an arbitration award. 

The sellers having delivered various quantities and descriptions 
of timber under a contract of sale, the buyers claimed damages 
for defects of quality in some of the goods and the right to reject 
certain other goods. Arbitrators having failed to agree, an 
umpire was appointed, who awarded the buyers £73 but ordered 
them to pay the total costs of the arbitration amounting to 
£179 10s. In an affidavit made for the purposes of the motion, 
the umpire said that, in coming to his decision on costs, he had 
regard to all the facts and circumstances of the case, including 
the fact that (a) he found against the buyers on their claim for 
rejection ; (b) in respect of their total claim for nearly £700 
damages he only found them entitled to £73; (c) he formed the 
view that the buyers had presented an exaggerated claim ; 
and (d) had the buyers claimed a sum similar to that awarded, 
it was unlikely that the costs of the arbitration would have been 
incurred. Ona motion to set aside the part of the award dealing 
with costs on the ground that the umpire misconducted himself 
in failing to exercise his discretion in a judicial manner on the 
matter of costs, the buyers claimed that the umpire was wrong 
in law in dismissing the claim for rejection and that therefore 
his four reasons for awarding costs against the buyers 
disappeared. 

DipLock, J., said that it was clear from the authorities, first, 
that the court had jurisdiction, where it appeared on the material 
before it that an arbitrator had exercised his discretion in a 
non-judicial manner as to costs, to set aside that part of his 
award ; and, secondly, that it mattered not whether the material 
on which the court came to the conclusion that there had been a 
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non-judicial exercise of discretion appeared on the face of the 
award or by affidavit evidence. In considering whether the 
court had a right to set aside the umpire’s award as to costs, 
the court had to apply the same principles as would apply to 
any other part of the award, bearing in mind that if the umpire 
exercised his discretion in a way in which a High Court judge 
ought not to do that would amount to misconduct subject to the 
consideration that if the terms of reference directed him to take 
other matters into consideration he could, and, indeed, if so 
directed, should do so. Taking the view that he did as to the 
failure of the right to reject and as to the amount of damages, 
the umpire was entitled to make the award as to costs which he 
made. But the buyers submitted, even if that was right, it was 
apparent on the material before the court that the umpire was 
wrong in law in deciding that there was no right to reject those 
goods which formed more than half of the total amount claimed 
in the action, and had the umpire corrected that error of law then 
probably all four of his reasons set out in his affidavit for awarding 
costs against the buyers would go. If his lordship was entitled 
to look at the real position in law he would have set aside the 
award and probably remitted it back to the umpire to deal with 
the costs, but he found it difficult to see how he could have any 
jurisdiction to set aside the award as to costs where there was an 
error of law, when quite plainly he would have no jurisdiction to 
set aside his award as to the substance. His lordship had to 
judge the umpire’s exercise of discretion as to costs by putting 
himself in the position in which the umpire was when he made 
his award with all the errors of law or fact he was entitled to 
make when he was appointed as umpire. If his lordship did that, 
he could not say that on the facts and law as the umpire under- 
stood them he had exercised his discretion unjudicially. Motion 
dismissed. 


Michael Kerry (Theodore Goddard & Co., for 
Mark Littman (William A. 


APPEARANCES : 
Andrew M. Jackson & Co., Hull) ; 
Crump & Son). 


{Reported by Miss C. J. Evtts, Barrister-at-Law] {1 W.L.R. 248 


Liverpool Consistory Court 


ECCLESIASTICAL LAW: FACULTY FOR 
DISINTERMENT FOR PURPOSE OF CREMATION 
In re Matheson, deceased 


Chancellor Steel. 13th December, 1957 


Petition for faculty. 

A faculty was sought to enable the body of the late 
Dr. Alexander Matheson to be removed from, the Churchyard of 
St. Luke’s, Orrell, so that the remains might be cremated and 
the ashes placed with the ashes of his widow. The widow died 
before she was able to present a petition to enable this to be done, 
and the application was made by her son. 


STEEL, Ch., said that having heard the petitioner .he was 
satisfied that the petitioner’s motive in presenting the petition 
was the laudable desire to carry out his mother’s wishes and that 
if the petition was refused considerable distress would be caused 
to him. The vicar and churchwardens had signified their consent 
to the removal of the remains should a faculty be granted. 
It appeared that faculties for the removal of bodies from 
consecrated ground with a view to cremation had been granted 
in recent years in the Dioceses of Carlisle, Winchester and Bath 
and Wells. It followed that at least three chancellors had decided 
that in a proper case and for sufficient reasons there was no legal 
impediment to the granting of a faculty for the disinterment of 
remains from consecrated ground for the purpose of cremation. 
Although the language used in In re Dixon [1892) P. 386 was 
not free from difficulty, it seemed clear that Tristram, Ch., did 
not refuse the faculty prayed in that case because he was 
satisfied that he was precluded by law from granting it, but because, 
in the exercise of his discretion, he was not satisfied that it 
should be granted. From the earliest time it had been the natural 
desire of most men that after death their bodies should be 
decently and reverently ipterred and should remain undisturbed. 
Burial in consecrated ground secured this natural desire because 
no body so buried could lawfully be disturbed except in accordance 
with a faculty obtained from the consistory court. As all sorts 
of circumstances which could not be foreseen might arise which 
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made it desirable that a body should be disinterred, the court 
should be slow to place any fetter on its discretionary power or 
to hold that such fetter already existed. Each case should be 
considered on its merits, and the chancellor should decide as a 
matter of judicial discretion whether a particular application 
should be granted or refused. 
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[The chancellor then examined the facts and concluded that, 
in the exercise of his discretion, this was a proper case in which a 
faculty could be granted.} Faculty as prayed. 


APPEARANCES: FR. P. Heaton (Ackerley, Heaton & Pigot, 


Wigan). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 246 


CORRESPONDENCE 


{The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”] 


Compensation for Road Injuries 

Sir,—This, I promise, is really my last word. First, however, 
as to logic: the point is taken that pedestrians both inter se 
and with perambulators are on an equal footing on the pavement, 
but I do not agree that the difficulties I have indicated do not 
arise here. How many times has one not cannoned into or 
brushed against other pedestrians or stepped aside to avoid 
them only to find that they have stepped in the same direction ? 
It is merely that the consequences of this are infinitely different. 
Pedestrians can stop within a yard and are slow and well padded. 
Cars have none of these attributes, and demand different rules. 

At the risk of splitting hairs, [ would maintain that there 
really is a logical objection to both of two lots of people having 
an equal right of way, simply because if they had it would not 
be a right of way. A right of way, used in this sense, is a right 
superior to that of others, and two competing rights cannot be 
both superior and equal. But this, I fear, is a mere matter of 
words, since Mr. Best’s view could be quite logically stated as 
that neither cars nor pedestrians have the right of way. 

My views on rights of way seem still to be misunderstood. 
In reply to Mr. Best, I have neither wife nor children (this being 
due, however, to lack of opportunity rather than of inclination), 
but it is certainly not my intention to sanction the licensed 
murder of anyone. I think my original letter sums up my point : 
“Surely, therefore, it is the duty of the pedestrian to keep out 
of the motorist’s way, and prima facie his fault if he does not.”’ 
Prima facie is the operative phrase. It is purely a question of 
onus of proof. Since, as I maintain, cars should have the right 
of way, it should be up to pedestrians to show that the car driver 
had abused his right. I do not say that a motorist should be 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 20th February :— 
British Nationality. 
Cayman Islands and Turks and Caicos Islands. 
Consolidated Fund. 
Entertainments Duty. 
Forth Road Bridge Order Confirmation. 
Import Duties. 
Isle of Man. 
New Towns. 
Post Office and Telegraph (Money). 
Trustee Savings Banks. 


HOUSE OF LORDS 


A. PRoGREsSS OF BILLS 

Read First Time: 

Children Bill [H.L. [18th February. 

To make fresh provision for the protection of children living 
away from their parents; to amend the law relating to the 
adoption of children; and for purposes connected with the matters 
aforesaid. 

Commonwealth Institute Bill [H.C.| [19th February. 

Guardianship of Infants Bill [H.L.] {20th February. 

To amend the law with respect to the guardianship and 
custody of infants. 


allowed deliberately to run down a pedestrian standing a hundred 
yards away in the middle of the road. What I do say is that it 
is reasonable for a motorist to make a pedestrian wait to cross 
the road, but not for a pedestrian to make a motorist wait to 
drive along it. 

As readers with long memories may recall, Mr. Pollard’s 
suggestion was not merely that the liability should be strict 
(i.e., prima facie on the motorist), but that it should be absolute 
(i.e., impossible to discharge). This is what I did not agree with, 
and still do not agree with, however much we may now have 
become enmeshed in complication, subtlety and fine shades ot 
meaning. 

R. T. OERTON. 
Bideford. 


[We think that this correspondence has now almost exhausted 
itself. Wesuggest that any of our readers who have anything morc 
to say should write in time for next week’s issue. Thereafter we 
will try to sum up the situation.—Ib.} 


Compulsory Purchase Prices 

Sir,—Never did I expect to read in a responsible journal such 
a sentence as: ‘‘ This is another of the injustices which must 
wait for correction until the financial situation is better,” yet 
I now read it in, of all papers, THE SOLIciITORS’ JOURNAL ! 

Since when have we subscribed to the doctrine that justice 
can be bought ? 

W. 2: BB. Noerr. 

Falmouth. 


AND WHITEHALL 


Read Second Time:— 

Milford Haven Conservancy Bill [H.C.| [20th February. 

Overseas Resources Development Bill [H.C.] 

[18th February. 
B. QUESTIONS 
PENALTIES FOR DRIVING OFFENCES 

Lorp CHESHAM said that the average fines imposed by magis- 
trates’ courts in England and Wales for the offence of careless 
driving during the periods of six months beginning on 1st October, 
1954, 1955 and 1956, respectively, were £4 Os. 1d., £4 4s. 4d 
and £5 8s. 10d. For dangerous driving the average fines for 
the same periods were £10 17s. 1d., £11 9s. 7d. and £13 9s. 10d., 
respectively. For driving or being in charge of a vehicle while 
under the influence of drink or a drug the average fines for these 
periods were £17 7s. 1d., £18 16s. 4d. and £21 12s. 10d., respectively. 
Expressed as percentages of the maximum fines which could be 
imposed during these periods on first conviction for these offences, 
these average fines were 20, 21 and 15 per cent. for careless 
driving; 22, 23 and 15 per cent. for dangerous driving, and 
35, 38 and 24 per cent. for driving or being tn charge of a vehicle 
while under the influence of drink or a drug. 

The maximum fines which could be imposed on first conviction 
for these offences had been doubled by provisions of the Road 
Traffic Act, 1956, which had come into force on 1st November o! 
that year, and in relating average fines to maximum fines during 
the period of six months beginning Ist October, 1956, allowance 
had been made for the fact that the higher maximum fines 
had been in operation for only five out of the six montlis. 
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Information regarding appeals against conviction or against 
sentence imposed by magistrates’ courts in these periods was 
not available, but in 1956 there were 45,749 convictions at 
magistrates’ courts for these offences and 320 persons appealed 
to quarter sessions; convictions were quashed in sixty of these 
cases and sentences varied in another ecighty-eight cases. 

[19th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time:— 
Nationalised Industries Loans Bill [H.C.} 
{17th February. 
To continue until the end of August, 1958, the power to make 
advances under section forty-two of the Finance Act, 1956. 


Read Second Time :— 
Compensation (Acquisition and Planning) Bill [H.C.} 
[21st February. 
Gloucester Corporation Bill [H.C.] {17th February. 
Reading and Berkshire Water &c. Bill [H.C.] 
{20th February. 
In Committee :— 


Recreational Charities Bill [H.L.] {18th February. 


B. QUESTIONS 
CRIMINAL ASSAULTS (VICTIMS) 


Mr. R. A. BuTLer said that a special return for the three months 
February-April, 1956, had shown that in that period in England 
and Wales 3,209 persons had been the victims of indictable 
offences involving personal violence. 

The Criminal Law Act, 1826, gave the superior courts a power 
to order the sheriff to pay compensation, in certain circumstances, 
to persons who had been active in the apprehension of offenders 
convicted of certain offences or to the family of a person killed 
in endeavouring to apprehend such offenders. He understood 
that during the period 1956-57 the minimum and maximum 
awards maae by a court in exercise of these powers had been 
#5 and £15 respectively. The order of the court did not usually 
indicate whether the recipient was injured or not. He knew of 
no other payments from the Exchequer funds to persons con- 
cerned in or injured in endeavouring to apprehend wrongdoers. 

[14th February. 


PuBLic TRUSTEE (LIABILITY) 

The ATTORNEY-GENERAL, in answer to a question relating to 
the termination of a tenancy by the Public Trustee, stated that 
no information was available as to the circumstances in which this 
occurred. Not only did the Statutory Rules governing the 
Public Trustee’s office oblige the Public Trustee to observe strict 
secrecy about all trusts in course of administration by him, but 
he was not subject to the directions of any Minister in respect 
of them. The Public Trustee’s duty was to the beneficiaries of 
the trusts which he administered, but any person aggrieved by an 
act, decision or omission of the Public Trustee could appeal to the 
High Court for relief. {18th February. 


INTER-DEPARTMENTAL COMMITTEE ON TRIAL OF OFFENDERS 


Mr. R. A. BUTLER said that an inter-departmental committee 
would shortly be set up to examine the arrangements for bringing 
offenders to trial, with particular reference to the problem of 
providing the courts with the information they needed in deter- 
mining treatment. The composition of the committee and its 
terms of reference would be announced as soon as possible. 

21st February. 


Mr. JoHN GARDINER SUMNER Hopson, O.B.E., T.D., Q.C., 
and Mr. WILLIAM WALTER STABB have been appointed chairman 
and deputy chairman respectively of the Court of Quarter 
Sessions for the County of Bedford. 

Mr. THomas Foorp, deputy town clerk of Gloucester, has been 
appointed deputy town clerk of Brighton. 
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STATUTORY INSTRUMENTS 


Bridlington Corporation (Water Charges) Order, 1958. (S.1. 
1958 No. 216.) 5d. 

Brighouse Water Order, 1958. (S.I. 1958 No. 217.) 5d. 

Draft Central Banks (Income Tax Schedule C Exemption) 
Order, 1958. 5d. 

Composite Sugar Products (Surcharge-Average Rates) Order, 
1958. (S.I. 1958 No. 227.) 5d. 

Conveyance of Explosives Byelaws, 1958. (S.I. 1958 
No. 230.) 5d. 

County of Carmarthen Review (Amendment) Order, 1958. 
(S.I. 1958 No. 185.) 5d. 

Fulwood (Water Charges) Order, 1958. (S.1. 1958 No. 218.) 5d. 

Key Industry Duty (List No. 5—Scientific Instruments) 
(Amendment) Order, 1958. (S.I. 1958 No. 200.) 4d. 

Pensions (India) Order, 1958. (S.I. 1958 No. 220.) 5d. 

Safeguarding of Industries (Exemption) (No. 1) Order, 1958. 
(S.1. 1958 No. 204.) 8d. 

State Mental Hospital (Application of Enactments) Order, 
1958. (S.I1. 1958 No. 198 (S. 9).) 4d. 

Stopping up of Highways (City and County Borough of 
Birmingham) (No. 2) Order, 1958. (S.I. 1958 No. 207.) 5d. 

Stopping up of Highways (County of Buckingham) (No. 4) 
Order, 1958. (S.1. 1958 No. 209.) 5d. 

Stopping up of Highways (County of Cambridge) (No. 1) Order, 
1958. (S.I. 1958 No. 201.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 3) Order, 
1958. (S.I. 1958 No. 208.) 5d. 

Stopping up of Highways (County of Hertford) (No. 3) Order, 
1958. (S.I. 1958 No. 199.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 5) Order, 
1958. (S.I. 1958 No. 196.) 5d. 

Stopping up of Highways (London) (No. 5) Order, 1958.  (S.1. 
1958 No. 202.) 5d. 

Stopping up of Highways (County Borough of Southampton) 
(No. 1) Order, 1958. (S.I. 1958 No. 210.) 5d. 

Stopping up of Highways (County of Southampton) (No. 4) 
Order, 1958. (S.I. 1958 No. 203.) 5d. 

Sugar and Molasses (Distribution Payments and Repayments) 
(Revocation) Order, 1958. (S.1. 1958 No. 223.) 5d. 

Sugar and Molasses (Distribution Payments and Repayments) 
(Revocation) Regulations, 1958. (S.1. 1958 No. 224.) 4d. 
Sugar and Molasses (Rates of Surcharge and Surcharge Repay- 

ments) Order, 1958. (S.I. 1958 No. 226.) 5d. 

Sugar and Molasses (Suspension of Surcharge and Surcharge 
Repayments) (Revocation) Order, 1958. (S.I. 1958 No. 225.) 
5d. 

Draft Teachers (Training Authorities) (Scotland) Regulations, 
1958. 1s. 8d. , 

Therapeutic Substances (Supply of Substances for Analysis) 
Regulations, 1958. (S.I. 1958 No. 214.) 5d. 

Tuberculosis (Morayshire and Banffshire Eradication Area) 
Order, 1958. (S.1I. 1958 No. 212 (S.11).) 5d. 

Tuberculosis (Perthshire Eradication Area) Order, 1958. (S.I. 
1958 No. 211 (S. 10).) 5d. 

Tuberculosis (South-East England Eradication Area) Order, 1958. 
(S.I. 1958 No. 228.) 5d. 

Tuberculosis (South-East Scotland Eradication Area) Order, 
1958. (S.I. 1958 No. 213 (S.12).) 5d. 

Tuberculosis (South-West England Eradication Area) Order 
1958. (S.I. 1958 No. 229.) 5d. 

Warrington Water Order, 1958. (S.I. 1958 No. 219.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 


The President of The Law Society, Mr. Ian D. Yeaman, gave 
a luncheon party on 17th,February at 60 Carey Street, Lincoln’s 
Inn. The guests were: The Lord Chancellor, Sir Charles 
Wheeler, Mr. E. Milner Holland, Q.C., Mr. K. M. B. Cross, 
Mr. Paul Adams, Mr. A. S. MaclIver, Mr. D. T. Hicks, Mr. G. W. R. 
Morley, and Sir Thomas Lund. 
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THE summary below, to which reference is made on p. 148, ante, 
shows the principal amendments of the Adoption Act, 1950, 
which are proposed. 

Part II is based on the recommendations of the Hurst 
Committee, whose report (Cmd. 9248) was made in 1954: it 
makes a number of changes in the Adoption Act, 1950. Many 
of these changes are technical. 

For example, various changes in the registration law are 
designed to ensure that, wherever possible, an adopted person’s 
short birth certificate is indistinguishable from an ordinary one ; 
and changes in the law of inheritance and insurance bring the 
adopted child more closely into the position of a child born to 
the adopters in lawful wedlock. The more substantial alterations 
are mentioned in succeeding paragraphs. 

In the ordinary course, the court may not make an adoption 
order unless the child’s mother (and, if he is legitimate, his father) 
consents. The court may dispense with that consent on the 
grounds set out in s. 3 (1) of the Adoption Act, 1950, i.e., that 
the parent has abandoned, neglected or persistently ill-treated 
the infant, or cannot be found, or is incapable of consenting, or 
is withholding consent unreasonably. To these cl. 18 (3) of the 
Bill adds a new ground on which the court may dispense with a 
parent’s consent—that he or she has persistently failed without 
reasonable cause to discharge the obligations of a parent and 
that the failure is likely to continue if the order is not made 
(see paras. 113 to 120 of the Committee’s report). 

The Adoption Act requires the applicant to be both domiciled 
and resident here before he can be granted an adoption order. 
Since a High Court judgment in 1951 decided that “ resident ”’ 
involves some degree of permanence and not merely a period of 
leave in this country, people domiciled here but spending their 
working lives overseas in the Colonies and elsewhere have not 
been able to get adoption orders in English courts. Clause 23 
of the Bill removes this bar, provided they can spend the requisite 


NOTES AND 


Honours and Appointments 
Mr. Harry Vincent Lioyp-Jones, O.C., has been appointed 
Recorder of the City of Cardiff. He has relinquished his 
Recordership of Chester. 


Personal Note 
Mr. Albert Treese has retired after more than fifty years’ 
service as assistant clerk to Chesterfield County Magistrates. 
He was presented with a silver salver on behalf of the magistrates 
and with a set of golf clubs on behalf of the solicitors. 


Miscellaneous 
In ve MacMorvran, deceased (ante, p. 138) 


We wish to make it clear that Harman, J., did not in fact 
decide the second point raised on the summons in this case, 
i.e., whether the son had exercised the power to appoint the 
corpus to his issue. The words ‘and of the corpus and the 
other half of the income to the children ’’ which appear at the 
end of the note of the judgment should be deleted. 


DEVELOPMENT PLAN 
County BorouGH oF HASTINGS DEVELOPMENT PLAN 


Proposals for alterations and additions to the above develop- 
ment plan were on 13th February, 1958, submitted to the 
Minister of Housing and Local Government. The proposals 
relate to land adjacent or near to the Council’s Industrial Estate 
at Ponswood, in the Hollington Ward of the borough. A certified 
copy of the proposal as submitted has been deposited for public 
inspection at the Town Hall, Queen’s Road, Hastings. The 
copy of the proposals so deposited together with a copy of the 
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three months’ probationary period in this country (see paras. 161 
to 169 of the Committee’s report). 

Clause 24 of the Bill enables a person (whether of British 
nationality or not) who is not domiciled here to get from our 
courts a “ provisional adoption order ’’ which gives him custody 
of the child while he is in this country and authority to take 
the child abroad for adoption. The same safeguards apply to 
the granting of a provisional adoption order as to an ordinary 
adoption order, and the application may not be granted unless 
the applicant would have qualified, but for his domicile, for an 
ordinary adoption order. The Bill re-enacts the present pro- 
vision prohibiting a British child being taken abroad for adoption 
without authority, which will now be a provisional adoption 
order (see paras. 170 to 177 of the Committee’s report). 

The Bill does not deal with all the recommendations made by 
the Hurst Committee: a number will be made by statutory 
rules and regulations after the Bill becomes law, and some have 
not been accepted. Amongst the latter are— 


(a) that every applicant for an adoption order (except where 
the applicant, or one of the applicants in a joint application, 
is the father or mother of the child) should be required to 
undergo a medical examination by a doctor appointed by the 
court (paras. 141 and 142) ; 

(b) that in England and Wales an adopted person should 
be given the right, on reaching the age of twenty-one, to have 
a copy of his adoption order and be able to find out the names 
and any other information about his natural parents that is 
given in his original birth certificate: in Scotland he can 
already do so at the age of seventeen (paras. 201 and 202) ; and 

(c) that, in Scotland, if there were no prospect of early 
revision of the whole law of succession, it should be provided 
that adopted children should inherit from their adoptive 
parents (as in England) instead of from their natural parents 
(para. 17). 


NEWS 


plan is available for inspection free of charge by all persons 
interested between 9 a.m. and 5 p.m. from Mondays to Fridays, 
and 9 a.m. and 12 noon on Saturdays of each week. Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, before 5th April, 
1958, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
town clerk and will then be entitled to receive notice of any 
amendment of the plan made as a result of the proposals. 


OBITUARY 


Sir G. SMITH 

Colonel Sir Gilbertson Smith, solicitor, of Pall Mall, London, 
S.W.1, and Brentwood, died on 17th February, aged 90. He was 
a director and life governor oi the Crusader Insurance Company. 
He had been a Deputy Lieutenant for Essex and an Alderman of 
Essex County Council, over which he presided from 1941 to 
1946. He was at one time town clerk of Lambeth and was 
admitted in 1890. 
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